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Pakistan is host to the different indigenous peoples’ groups such as “Koochis,” “Rebari,”
“Bakarwal,” “Kehal,” “Jogi,” “Kabootra,” “Sanyasi,” and the most famous “Kalash.” By
providing them with a proper legal mechanism for the fortification of their inherited
resources, culture expressions and outdated information under a thorough intellectual
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property framework, Pakistan can preserve the already declining population of indigenous
people and create better livelihood opportunities for them. They form at present non-
dominant sectors of society and are determined to preserve, develop, and transmit to future
generations their ancestral territories and ethnic identity, as the basis of their continued
existence as peoples, in accordance with their own cultural patterns, social institutions
and legal system. Many international instruments have been in operation to support their
endeavors. They make up to 15 percent of the extreme poor population of the world. Hence
there is an urgency to develop laws for them.

Keywords: Ethnic, WIPO, Intellectual Property, Rights, UNDRIP, Indigenous aspects,
Traditional Knowledge, Kalash

1. Introduction

The indigenous peoples’ right to preserve and safeguard their cultural property
is an inherent feature, as stated in Article 31 of the United Nations Declaration
on the Rights of Indigenous Peoples.1 Cultural identity was not compatible
with the demands of people with ethnic origin, because it was developed more
Eurocentric.” However, the emerging literature is now focusing on indigenous
rights and scholars and jurists are widening the scope of cultural property in order
to deal with the problem related to indigenous peoples efﬁciently.3 Indigenous
peoples are separated geographically with distinctive cultures, but they are united
against prejudice and discrimination against them. Those people are struggling not
only for their identity, but also against the dangers and violations regarding their
territories, cultural property and identity.

Pakistan is a birthplace to one of the oldest civilizations-the Indus Valley
Civilization as well as a home to the different indigenous peoples groups like
Koochis, Rebari, Kehal, Jogi, Kabootra, Bakarwal and the most famous-Kalash
tribe.” The constitution of Pakistan provides equal rights to all the citizens of
Pakistan. However, there are ethnic minorities and indigenous people who often
face discrimination in socio-political and economic life as citizens of state. This
research paper will discuss the connection between indigenous peoples’ rights to
cultural property with special references to the main challenges being faced by
Kalash community in Pakistan.
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2. Cultural Ethnicities of Indigenous People: An Overview

Indigenous people or varied ethnic tribes are those who are practicing and
inheriting their distinctive culture and lifestyle from their ancestors for the
people themselves or environment around them.” Their culture and lifestyle
can be easily distinguished from the dominant societies. There are around 370
million individuals found over 70 countries which can be identified as indigenous
peoples.6

The term “indigenous peoples” does not have a universal and commonly
accepted definition. However, United Nations (UN), International Labor
Organization (ILO) and the World Bank developed their own understanding of this
concept. According to the UN, they are the people practicing distinctive traditions
and inclined to retain their socio-cultural and political characteristics which are
different from the dominant societies in which they live. Because of this unique
infrastructure, cultural and social values, these groups of people usually live-in
isolation from most of the population.7 As many cultural ethnicities and different
indigenous groups around the world are coexisting and keeping their individuality
intact, it is difficult at times to agree upon one definitive interpretation. It is thus
appropriate to term them as self-identified, individualistic and members of a
community with historical continuity, cultural background and beliefs.”

Indigenous peoples are considered as the most endangered sect of any society
due to their lack of interest in modern civilization.” They prefer to stick to their
traditional values and culture without adopting modern techniques and norms
of the society.lo These characteristics usually isolate them from the modern
social infrastructure which results in the deprivation of their participation in the
mainstream progress of the dominant society.11

In almost fifty years of debate, the UN failed to adopt a universal classification
of cultural ethnicities or indigenous people. José R. Martinez Cobo once tried to
explain the term of “indigenous peoples” as:

Indigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their territories,
consider themselves distinct from other sectors of the societies now prevailing on those
territories, or parts of them. They form at present non-dominant sectors of society and
are determined to preserve, develop and transmit to future generations their ancestral
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territories, and their ethnic identity, as the basis of their continued existence as peoples,

. . . e 12
in accordance with their own cultural patterns, social institutions and legal system.

However, the indigenous peoples themselves claimed that one definition cannot
deal with the vast diversity among the different groups from all around the world.
Furthermore, some states are reluctant to use the term “indigenous peoples”
because of its possible implications under international law, especially a right of
self-sufficiency for all people.13

3. Cultural Rights of Indigenous People

Conceptualization of indigenous peoples emerged just after the colonial
domination of their territories." Since they were forced to mass migration, mass
atrocities and ethnic cleansing, their rights and properties were violated throughout
the history.15 Initially, their cultural rights were not subjected to any protection
under any domestic or international legal regime. However, due to the struggles of
indigenous peoples with different organizations, their claims were being heard."
Indigenous people were paid attention during 1980s and onwards'’ through the
inception of “the UN Voluntary Fund for Indigenous Populations (1985)” and the
adoption of “the ILO Convention on Indigenous and Tribal Peoples in Independent
Countries (1989).”18
rights, distinct culture, and their way of life should be protected. The initial

The UN took several initiatives to ensure that indigenous

milestones with regard to indigenous peoples are the establishment of a Working
Group on Indigenous Population (WGIP) in 1982. Then, the UN proclaimed 1993’
as the International Year of the World’s Indigenous Peoples, two respective
International Decades of the World’s Indigenous Peoples (1995-2004 and 2005-
2014), and a Permanent Forum on Indigenous Issues in 2000 with the appointment
of Special Rapporteur on the Rights of Indigenous Peoples.19

In addition to the misery of ethnic minorities and indigenous people, on
September 13, 2007, the UN General Assembly adopted the “United Nations
Declaration on the Rights of Indigenous Peoples.”20 This Declaration is the most
comprehensive international human rights instrument for indigenous peoples.
Article 33.1 of the Declaration states: “Indigenous peoples have the right to
determine their own identity or membership in accordance with their customs
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and traditions.””' It recognizes the collective rights of indigenous people on
their lands. For example, Article 3 states: “Indigenous peoples have the right to
self-determination. By virtue of that right, they freely determine their political
status and freely pursue their “economic, social, and cultural development.”
Additionally, Article 26 of the Declaration further strengthens the above stated.

Moreover, the International Labor Conference adopted the ILO Convention
No. 169 in 1989 which emphasizes that indigenous people have their rights and
states are responsible to protect those rights.22 The ILO Convention No. 169 pays
attention to the right to self-identification by indigenous peoples.23

According to the Word Intellectual Property Organization (WIPO), indigenous
intellectual property incorporates: “the information, practices, beliefs and
philosophy that are unique to each indigenous culture.””* Ethnic people’s cultural
and intellectual heritage includes therefore culture expressions, traditional
practices, language, religion and their traditional knowledge, which were
developed over a timespan of centuries. The colonist regimes, however, occupied
their territories and tried to push back those attributes by imposing their own
dominant culture upon the indigenous people’s which resulted in violating the
rights and diminishing the peculiarities of indigenous peoples.25

One of the most critical areas which is covered by intellectual property law
is art” including painting, music, photography, literature or performing arts.”’
Initially, indigenous people’s art was not regarded as art. Rather, it was referred
to as cultural or religious practices which could be exploited without permission
of those indigenous groups.28 F. R. Myers argue that, for example in Australia, the
art of indigenous peoples and ethnic minorities was exploited ruthlessly in the past
without the permission of those peoples.29 The author further argues that in majority
of the cases their art was sundered from its original spirit and context.” Indigenous
peoples were struggling against those exploitations which started getting popular
attention in 1970s. Finally, the Australian courts had to deal with successive legal
battles regarding those manipulations in the 1980s and 1990s.”" As a result of all
those battles, intellectual property of indigenous art was protected, as well.”

One area of concern for indigenous peoples is the control over and possession
of their indigenous art collection.” This problem seems to have universal, worldwide
nature because all the ‘groups’ of indigenous people are related to it After colonial
domination, the indigenous art was collected by the non-indigenous explorers and
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stored in either private collections or the public libraries and museums.” The IP
law regime, however, failed to identify the right of different ethnicities over those
collections. Instead, it supported the ownership of non-indigenous collectors upon
those indigenous art collections.”

Another concern of indigenous people’s right is nature and the natural resources
found in their territories.” It appears, however, that non-indigenous people often
violated the right of indigenous peoples to maintain their territories according to
their traditions.” Under colonial regimes, for example, the genetic resources were
extracted from the indigenous peoples’ lands in the name of research which was later
patented without consent or due involvement of the indigenous groups from which it
was obtained.” An example of such an activity is the so-called San-Hoodia case.
San people live mainly in Botswana, Namibia and South Africa and their Hoodia
was well known for its appetite suppressant characteristics used for clinical and
medical purposes for many years by a British company without acknowledging
that this plant belongs to San people.40 After three years of negotiations with the
South African government, San people were finally compensated.41

Although IP law is now developing rapidly and recognizing these rights more
assertively, it is not fully giving due credit to indigenous people for their discovery
of all the gene resources and their efforts behind it.” Instead, the colonialist would
perceive that the indigenous peoples possessed all that knowledge by luck in a
primitive and unsophisticated manner.”

Actually, domestic attention towards the indigenous peoples was paid in
countries such as Australia, Canada and India, but the international recognition
came just after the WIPO started considering the issue of property rights of
indigenous peoples.44 In particular, the United Nations Educational, Scientific and
Cultural Organization (UNESCO) played a significant role in preserving cultural
expressions and cultural properties, while the Convention on Biological Diversity
(CBD) had been instrumental in dealing with the issues related to the biodiversity
and biopiralcy.45 However, the WIPO remained the prominent figure when it
comes to the indigenous IP 1rights.46

In 1998-99, a fact-finding mission was conducted by the WIPO. It was called
Intellectual Property Needs and Expectations of Traditional Knowledge which
aimed to provide information on global IP issues, including the right of indigenous
people and ethnic minorities.” Due to this program, the Intergovernmental
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Committee (IGC) on Intellectual Property and Genetic Resources was established
in 2000 and the Traditional Knowledge and Folklore was launched in 2001 by the
WIPO General Assembly. The Traditional Knowledge and Folklore is a forum
for the WIPO member states to discuss the intellectual property issues that arise
in the context of the access to genetic resources and benefit-sharing as well as the
protection of traditional knowledge and traditional cultural expressions.48 The IGC
serves as a forum for negotiations, discussions and mutual cooperation and deals
with the issues related to the IP and development of international law on traditional
knowledge and sustainable development in indigenous and local communities.”

4. Indigenous Rights in the Context of Pakistan

M.Q. Zaman noted that the Muslim minority in Pakistan could freely practice
their religion and live in accordance with its religious norms. Unfortunately,
however, the situation of the minority groups is quite insecure.” Pakistani law
does not recognize indigenous people but instead alludes them as tribal people,
ethnic or religious minorities.”' They can be found in different areas of country.
The main groups of indigenous peoples in Pakistan are Bakarwal, Jogi, Kabootra,
Kalash, Kehal, Koochis, Rebari and S.amyasi.52 Pakistan ratified almost all core
international human rights treaties. However, their ethnicity and individual status
as indigenous group of people is not recognized, which amount to a violation of
fundamental rights of the Pakistani citizen, enshrined under its Constitution.” The
Constitution of Pakistan does not acknowledge indigenous peoples explicitly, but
rather refers to all ethnic, linguistic and religious minorities as well as indigenous
peoples as minorities.”

Even though there is lack of recognition of indigenous people in the preamble of
the Constitution, it is still possible to extract certain minority’s rights and freedoms
in other provisions of the Pakistani Constitution. For example, Article 33 declares
that parochial, ethnic tribal sectarian or provincial prejudices among the citizens
are discouraged. Article 36 (Protection of minorities) states that: “The state
shall safeguard legitimate rights and interests of minorities, including their due
representation in the Federal and Provincial services.” The term “minority” used in
Article 36 refers to all factions, including religious, ethnic, and linguistic minority
groups.
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Article 25 of Pakistani Constitution forbids prejudice towards any person which
stipulates that all persons are equals in the eyes of the law and entitled to equitable
legal protection. Minority groups are equal residents of Pakistan, according to
Articles 20, 21, 22, 26, and 27, and are permitted to practice their faith and attend
their religious sites. Article 28 provides: “Any section of citizens having a distinct
language, script or culture shall have the right to preserve and promote the same and
subject to law, establish institutions for that purpose.” Pakistan has ratified most of
the core international human rights treaties and voted in favor of the “United Nations
Declaration on the Rights of Indigenous Peoples.” However, their issues are not fully
drawn in national discourse. For example, in 2015 report submitted by Pakistan
to the Committee on the Elimination of All Forms of Racial Discrimination
(CERD), no reference was made to any ethnic minorities or indigenous peoples.55
In 2014, finally, the UNESCO delivered a special report on the International Day
of the World’s Indigenous People and acknowledged the existence of different
indigenous groups in Pakistan.”

5. Challenges

A. Culture and Religion

In Pakistan, the primary challenge regarding ethnic minorities and indigenous
peoples is the protection of their religion, cultural expressions, hereditary
resources and traditional expertise. It is well noted that religion is a foundation of
identity for a specific group of people.57 For example, as the rituals and practices
of the Kalasha religion have their source of the longest survival, Kalasha people
have been able to maintain their unique culture and identity for centuries.” Kalash
people are also called Kafirs (non-believers) because they are the only non-Muslim
group living in the Muslim community. They practice polytheistic religion which
is often described as an ancient Hinduism combined with animistic beliefs.”
Kalasha religion, however, is under continuous threat not only because of the
modernization and technological development, but also because of pressure from
the religious fundamentalists and people of the society.60 In 2014, for example,
Pakistani Taliban announced an “armed struggle” against Kalash and Ismaili
Muslims) in Chitral Valley.61 Kalasha children are even forced to study Islam
instead of their own religion.62 It is usually observed that young minds are strongly
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affected by religious teachings, and Islam is indoctrinated which ends up in
conversions of non-Muslim young girls and boys.

Another reason for religious protection is their religious practices and beliefs
connected with the nature and biodiversity.63 For instance, they believed the
springs which is the main source of their water supply to be holy and any kind of
unnatural activity will not only cause damage to their religious sentiments but also
to their biodiversity.64 Certain incidents were reported that suggested the violation
of their religious beliefs causing damage to their biodiversity.65 However Pakistan
still fails to protect indigenous people’s rights to practice their religion as well as
their biodiversity.“

B. Language

One of the main modes of survival is the culture and cultural expressions of any
community language.67 For indigenous people, their language carry the knowledge
and values of their ancestors. In the case of Kalash people, the survival of their
culture, cultural expressions and traditional knowledge purely depends on their
language.68 The United Nations Declaration on the Rights of Indigenous People
(UNDRIP) gives much consideration to the preservation of indigenous languages.
For example, Article 14 of the Declaration states that indigenous people have right
to establish and control educational institutions providing education in their own
languages and imposes responsibility on the state for taking effective measures to
provide indigenous children who live outside their communities an easy access to
education related to their culture and language. Also, Article 28 of the Pakistani
Constitution states: “[...] any section of citizens having a distinct language, script
or culture shall have the right to preserve and promote the same and subject to
law, establish institutions for that purpose.” However, the Pakistani government
is not giving much attention to the preservation of languages particularly to those
which are on the verge of extinction such as the languages of indigenous peoples
and ethnic minorities.” Language preservation mainly depends on the transfer of
linguistic expressions from one generation to another generation effectively without
interruption.m Since there are not enough schools educating Kalasha language, the
Kalash children have to study Urdu and English.71 This may impede chain of
transfer of language from one generation to another.” In recent, there are few
Kalasha primary schools teaching Kalasha language and culture.”
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C. Art

Art is among the main concerns of IP regarding indigenous peoples.74 For
example, kalash’s folk dances, its music, clothes , traditions and festivals are its
identity as a whole. Ironically, their folklore has been utilized for many individual
and collective purposes while ignoring the intrinsic value attached with it. Tourism
campaign and other activities involve a lot of financial gain to governmental,
non-governmental organizations and individual level. Their art and culture were
exploited without giving rightful share in the advantages. In the 2015 report
submitted to CERD Committee, Pakistan clearly states that: “In order to promote
interfaith dialogue and cultural harmony 10 Religious Festivals of Minorities are
celebrated officially in Pakistan. These festivals include also Chelum Just for
Kalasha people”75

6. Recommendations

Negotiations are often better than law for indigenous peoples and ethnic groups.76
Protocols are a basis of such negotiations since they permit indigenous peoples
to present their own traditions and rules all across the dialogue process in history.
The Australian Aboriginal and Torres Strait Islander Cultural Protocols for
indigenous peoples are one such example.77 These protocols not only acknowledge
the peculiar status of the indigenous peoples of Australia, but also their relation
with biodiversity, history, culture and customs.” On this pattern, some instrument
can be developed to guarantee the rights of Kalasha people in Pakistan.
International law plays a pivotal role in the resolution of indigenous IP issues.”
The WIPO has instruments enfolding all the concerned areas of indigenous
peoples including their cultural expressions, inherited resources and traditional
knowledge.80 These instruments not only highlight the issues, but also urge the
parties to agree upon terms of negotiations which are of mutual benefit for all
the parties involved.” For instance, the CBD deals with the issues of cultural
ethnicities and indigenous peoples related to the biodiversity and biopiracy.82 It
proposed mechanism which can be beneficial to recognizing the part of traditional
knowledge of indigenous peoples in developing biosciences which depends
upon the biodiversity of indigenous peoples and ethnic minorities. The proper
implementations of those instruments through national legislation is a gateway to
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resolving all the issues discussed above.”

Moreover, national legislation should be implemented for settling the issues
of indigenous peoples.84 Indigenous people of different cultural ethnicities should
be also provided with a chance to participate directly in the legislation process
concerning their rights and problems.85 If required, national legislature can
cooperate with international organizations as well as other countries which are
dealing with indigenous peoples and their rights effec‘tively.86

Documentation of the traditional knowledge can also be effective in the
preservation of traditional knowledge of the indigenous popula‘tion.87 Both codified
and non-codified or oral traditional knowledge can be preserved from any possible
exploitation or extinction.” On the one hand, India developed a digital library for
already existing codified traditional knowledge.89 China established a database
which is solely dedicated to the preservation of traditional medicine knowledge.90

On the other, countries like South Africa and Venezuela initiated projects to
preserve oral or non-codified traditional knowledge. South Africa introduced a
program named ‘Ulwazi’ to collect and share customary knowledge and culture
expressions of the indigenous population of Durban.” Venezuela initiated a
project known as ‘BioZulua’ which documents data of food crops and medicine
plants from 24 ethnic groups found in Amazon rainforest.”

7. Conclusion

Kalasha peoples are facing various problems with diverse nature. Their griefs
can be lessened not only by legal protection to their cultural and traditional
knowledge, but also by empowering those to exercise all the rights related to that
knowledge or invention or any cultural expression. However, a lot of problems are
still required to fully address for indigenous peoples in Pakistan. One of the urgent
needs is international framework and its implementation at national level to stop
the violations against their rights and the deprivation of those indigenous groups
from their own cultural expressions and properties.

Indigenous peoples bearing distinct cultural identity are entitled to protection
against any kind of threat or violation to their genetic resources, cultural
expressions, and traditional knowledge. Pakistan accommodate several groups of
indigenous peoples such as Kalash. It should take effective measures to prevent
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any kind of harmful act to the indigenous peoples. For that purpose, Pakistan
can not only ask for cooperation and assistance from the countries which tackled
the similar issues efficiently such as Australia, but also deal with those issues
constructively by proper implementation. Ethnic minorities and indigenous people
are entitled to enjoy their civilization and folk traditions through proper policy
frame and equal opportunity in the socio-economic development process.

Received: May 15, 2021
Modified: July 15, 2021
Accepted: Aug. 15, 2021

REFERENCES

1. United Nations Declaration on the Rights of Indigenous Peoples, U.N. Doc. A/61/295
(Sept. 13, 2007), https://undocs.org/A/RES/61/295.

2. K. Coates, A GroaL History OF INDIGENOUS PEOPLE 2 (2004).

3.1d.

4. Observations on the State of Indigenous Human Rights in Pakistan, The 28th Session of
the United Nations Human Rights Council Universal Periodic Review, Cultural Survival
(Mar. 2017), https://www.culturalsurvival.org/sites/default/files/PakistanUPR2017.pdf.

5. B. Jacobs, Indigenous identity: Summary and future directions, 35 StatisticaL J. IAOS
147-57 (2019).

6. IBRD, Indigenous People, https://www.worldbank.org/en/topic/indigenouspeoples.

7. United Nations Office of the High Commissioner, Indigenous Peoples and the United
Nations Human Rights System, Fact Sheet No. 9/Rev. 2. https://www.ohchr.org/
Documents/Publications/fs9Rev.2.pdf.

8. Who are Indigenous Peoples?: Factsheet of United Nations Permanent Forum on
Indigenous Issues, https://www.un.org/esa/socdev/unpfii/documents/Ssession_factsheetl.
pdf.

9. A, Smith, Indigenous peoples and boarding schools: A comparative study (Jan. 26, 2009),
https://www.un.org/esa/socdev/unpfii/documents/E_C 19 2009 crpl.pdf.

10. Id.

11. D. SHELTON ET AL., INDIGENOUS PEOPLES IN VOLUNTARY ISOLATION AND INITIAL CONTACT 5

(IACHR, 2013), http://www.oas.org/en/iachr/indigenous/docs/pdf/Report-Indigenous-

384



Indigenous People in Pakistan ' W R

Peoples-Voluntary-Isolation.pdf.

12. E.-I. Daes, The right of indigenous peoples to “Self-Determination” in the contemporary

world order, in SELF-DETERMINATION 47-57 (D. Clark & R. William eds., 1996).

13. Jacobs, supra note 5.

14.

15.

Ulia Popova-Gosart, Indigenous Peoples: Attempts to Define, Blo MAPPING INDIGENOUS
PropLE 87-116 (S. Berthier-Foglar et al. eds., 2012), https://doi.org/10.1163/9789401208
666_006.

T. MITCHELL ET AL., THE INTERNATIONALIZATION OF INDIGENOUS RiGHTS: UNDRIP IN THE
CaNADIAN CoNTEXT 24 (Centre for International Governance Innovation, 2014).

16. 1d.

17.

19.

20.

S. Tolazzi, Reconstruction of Indigenous Identities in the Twentieth Century, in BIOMAPPING
InpiGENOUS PEOPLE 51-64 (S. Berthier-Foglar et al. eds., 2012), https://doi.org/10.1163/
9789401208666 _004.

. B. KinGgsBury, INpIGENOUS PEOPLES 2 (NYU School of Law Institute for International Law

and Justice, 2011), http://www.iilj.org/wp-content/uploads/2016/08/Kingsbury-Indigenous-
Peoples-1.pdf.

E. Stamatopoulou, Indigenous peoples and the United Nations: Human rights as a
developing dynamic, 16 Hum. Rts. Q. 58-81 (1994), https://www.ohchr.org/Documents/
Publications/fs9Rev.2.pdf.

The United Nations Declaration on the Rights of Indigenous Peoples (2008), https://www.
un.org/esa/socdev/unpfii/documents/DRIPS en.pdf.

21. UNDRIP art. 33.

22.

23.

24.

25.

26.

27.

28.

ILO, UNDERSTANDING THE INDIGENOUS AND TRIBAL PEOPLES CONVENTION, 1989 (No. 169):
HanpBook ForR ILO TripARTITE CONSTITUENTS, 2013, https://labordoc.ilo.org/discovery/
fulldisplay/alma994801013402676/411LO_INST:411ILO_VI.

Indigenous and Tribal Peoples Convention, ILO Convention No. 169, June 1989, https://
www.ilo.org/wemsp5/groups/public/---asia/---ro-bangkok/---ilo-jakarta/documents/
publication/wems_124013.pdf.

WIPO and Indigenous Peoples, Leaflet No. 12, at 1, https://www.ohchr.org/Documents/
Publications/GuidelPleaflet]12en.pdf.

Hawa Desai, The Effect of Colonization on the Aboriginal People’s Culture and Religion,
8 UCLAN J. UNDERGRADUATE REs. 12 (2015), https://www.semanticscholar.org/paper/
THE-EFFECT-OF-COLONIZATION-ON-THE-ABORIGINAL-AND-Desai/01605d48
7a79268727401a86a1db02c6bcd9859f.

D. Vaver, Intellectual property: The state of the art, 32 Victoria U. WELLINGTON L. Rev.
1-18 (2001).

L. Aragon & J. Leach, Arts and owners: Intellectual property law and the politics of scale
in Indonesian arts, 35 Am. ETHNoLOGIST 607-31 (2008).

K. Bowrey, Economic rights, culture claims and a culture of piracy in the Indigenous art

385



CW R Usman Hameed et al.

29.

30.
31.

32

33.

34.

35.

36.

37.

38.

39.
40.

41.

42.

43.

44,

45.
46.

market: what should we expect from the Western legal system? 13 AustL. INDIGENOUS L.
REv. 35-58 (2009).

S. Lowish, Fred Myers, Painting Culture: The Making of an Aboriginal High Art, 77
Tuesis ELEVEN 134-7 (2004).

1d.

E. Coleman, Historical ironies: the Australian Aboriginal art revolution, 1 J. ART
HistorioGrAaPHY 1-22 (2009), https://arthistoriography.files.wordpress.com/2011/02/
media 139154 en.pdf.

. J. Anderson, Indigenous knowledge, intellectual property, libraries and archives: Crises

of access, control and future utility, 36 AusTL. AcaDEMIC & RES. LiBRARIES 83-94 (2005),
https://doi.org/10.1080/00048623.2005.10721250.

R. Bleiker & S. Butler, Radical dreaming: Indigenous art and cultural diplomacy, 10
INT’L PoLiTicaL SocioLogy 56-74 (2016), https://doi.org/10.1093/ips/olv004.

I. Madieha & A. Azmi, Cultural Tourism and Trade in Indigenous People’s Art and
Crafi: A Gap Analysis of International Legal Treatise and National Legislation, 30 Sci.
INT’L (LAHORE) 741-7 (2018), http://www.sci-int.com/pdf/636754739554798005.%20
Abdul%20Ghani%20Azmi--LAW--MALAY SIA-23-9-18.edited.pdf.

H. Morphy, Seeing Aboriginal Art in the Gallery, 8 HumaniTIES RES. 37-50 (2001).

P. Shand, Scenes from the colonial catwalk: cultural appropriation, intellectual property
rights, and fashion, 3 CULTURAL ANALYsIS 47-88 (2002), https://www.ocf.berkeley.edu/~
culturalanalysis/volume3/pdf/shand.pdf.

Global Environment Facility, Indigenous Communities and Biodiversity, https:/www.
thegef.org/sites/default/files/publications/indigenous-community-biodiversity 0.pdf.
Rights and Resources Initiative, Protected Areas and the Land Rights of Indigenous Peoples
and Local Communities: Current Issues and Future Agenda (2015), http://rightsandresources.
org/wp-content/uploads/RRIReport Protected-Areas-and-Land-Rights web.pdf.

1d.

Research Associate, Botswana: The San (Bushmen) Rights Case, CRS Report (Order
Code RS21956), Oct. 19, 2004, https://www.everycrsreport.com/files/20041019
RS21956_12c1957fe6dfe3116c¢9c0f0a29b7824£a4670390.pdf.

Id.

C. Hayden, From market to market: Bioprospecting’s idioms of inclusion, 30 Am.
EtnnoroaisT 359-71 (2003), https://doi.org/10.1525/ae.2003.30.3.359.

S. Greene, Indigenous people incorporated? Culture as politics, culture as property in
pharmaceutical bioprospecting, 45 CURRENT ANTHROPOLOGY 211-37 (2004).

J. Anderson, Indigenous knowledge and intellectual property rights, in INTERNATIONAL
ENcycLopPEDIA OF THE SociaL & BEHAVIORAL Sciences 8 (2d ed. 2015).

1d.

1d.

386



Indigenous People in Pakistan ' W R

47.

48.

49.
50.
51.

52.

53.
54.
55.

56.

57.

58.
59.

60.

61.

62.

WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders:
WIPO Report on Fact-Finding Missions on Intellectual Property and Traditional
Knowledge (1998-1999) § 768 (2001), https://www.wipo.int/edocs/pubdocs/en/tk/768/
wipo_pub_768.pdf.

ANIL K. Gurta, WIPO-UNEP STUDY ON THE ROLE OF INTELLECTUAL PROPERTY RIGHTS IN
THE SHARING OF BENEFITS ARISING FROM THE USE OF BIOLOGICAL RESOURCES AND ASSOCIATED
TrapITIONAL KNOWLEDGE 2 (2004), https://www.wipo.int/edocs/pubdocs/en/tk/769/wipo_
pub_769.pdf.

1d.

Mb. QasmM ZaMaN, IsLam IN Pakistan: A History 7 (2018).

The Constitution of the Islamic Republic of Pakistan 1973, http://na.gov.pk/uploads/
documents/1333523681 951.pdf.

Violations of Indigenous Peoples’ Rights in Pakistan, Convention on Economic, Social
and Cultural Rights: Alternative Report Submission by Cultural Survival for the 61st Session,
Geneva, 29 May-23 June 2017, https://tbinternet.ohchr.org/Treaties/CESCR/Shared%
20Documents/PAK/INT _CESCR_CSS PAK 27368 E.docx.

1d.

1d.

Committee on the Elimination of Racial Discrimination Consideration of reports submitted
by States parties under article 9 of the Convention Twenty-first to twenty-third periodic
reports of States parties due in 2014: Pakistan, CERD/C/PAK/21-23, Nov. 26, 2015,
https://undocs.org/en/CERD/C/PAK/21-23.

UNESCO and Indigenous People, A Special Report on the International Day of the
World’s Indigenous People, 2014, http://www.unesco.org/new/en/unesco/events/prizes-
and-celebrations/celebrations/international-days/international-day-of-the-worlds-
indigenous-people-2014.

I Sheikh et al., Religion as a Space for Kalash Identity A Case Study of Village Bumburet
in Kalash Valley, District Chitral, 29 WorLD AppPLIED Sci. J. 426-32 (2014).

1d.

Indigenous Peoples Plan Framework, Khyber Pakhtunkhwa Irrigated Agriculture
Improvement Project (KPIAIP), January 2019 Directorate of On-Farm Water Management
Government of Khyber Pakhtunkhwa, https://kp.gov.pk/uploads/2019/04/TPPF_Pub
Disclosure3.pdf

F. Naqvi, People’s rights or victim’s rights: reexamining the conceptualization of
indigenous rights in international law, 71 INp. L. J. 673-728 (1995), https://heinonline.
org/HOL/NotSubscribed?collection=0&bad_coll=journals&send=1.

Pakistani Taliban threaten Kalash tribe, Ismailis in Chitral, Dawn, Feb. 12, 2014, https://
www.dawn.com/news/1086564.

M. Raven, Protocols & ABS: Recognising Indigenous Rights to Knowledge in Australian

387



CW R Usman Hameed et al.

63.
64.

65.
66.

67.

68.

69.

70.

71.
72.
73.

74.

75.

76.
77.

78.
79.

Bureaucratic Organisations, 39 INpigeNous L. BuLL. 13 (2006), http:/classic.austlii.edu.au/
au/journals/IndigLawB/2006/39.html.

1d.

UN Human Rights Council, Observations on the State of Indigenous Human Rights
in Pakistan, (Mar. 2017), https://www.culturalsurvival.org/sites/default/files/Pakistan
UPR2017.pdf.

Id.

National Report Submitted in accordance with Paragraph 5 of the Annex to Human
Rights Council Resolution 16/21: Pakistan, 2012, U.N. Doc. A/HRC/WG.6/14/PAK/1,
https://digitallibrary.un.org/record/732234.

M. BUCKLAND ET AL., RECORDS, ARCHIVES AND MEMORY: SELECTED PAPERS FROM THE
CONFERENCE AND SCHOOL ON RECORDS, ARCHIVES AND MEMORY STUDIES 164 (2013).

P. Bakker & J. Aymeric, Linguistic and Genetic Roots of the Kalasha in IN THE FOOTSTEPS OF
HaLFDAN SHGER DAVAL-MARKUSSEN-DANISH RESEARCH IN CENTRAL AsIA 93-114 (U. Johnsen,
et al. eds., 2016), Siiger sk rm_.pdf (au.dk).

T. Rahman, Language-Teaching and Power in Pakistan, 2002 World Congress on
Language Policies, http://www.linguapax.org/wp-content/uploads/2015/07/CMPL2002
T2 TarigRahman.pdf.

R. Vallejos, Integrating language documentation, language preservation, and linguistic
research: Working with the Kokamas from the Amazon, 8 LANGUAGE DOCUMENTATION &
ConsERVATION 38-65 (2014), http://hdl.handle.net/10125/4618.

1d. at 83.

1d. at 97.

Assistant Commissioner Chitral Assures Kalasha Peoples to Make Their Language Part
of School Curriculum, Karasu Tives, Mar. 1, 2016, https:/thekalashatimes.wordpress.
com/2016/03/01/assistant-commissioner-chitral-assures-kalasha-peoples-to-make-their-
language-part-of-school-curriculum.

A. Van den Bosch & R. Renschler, Authorship, authenticity, and intellectual property in
Australian Aboriginal art, 39 J. ArRTs Mamr., L., & Soc’y 117-31 (2009), https://doi.org/
10.3200/JAML.39.2.117-131.

Consideration of reports submitted by States parties under article 9 of the Convention
Twenty-first to twenty-third periodic reports of States parties due in 2014 Pakistan, U.N.
Doc. CERD/C/PAK/21-23, 9 99, https://undocs.org/en/CERD/C/PAK/21-23.

1d.

Aboriginal and Torres Strait Islander Cultural Protocols, Oxford Committee for
Famine Relief (OXFAM), Australia, https://www.oxfam.org.au/wp-content/uploads/
2015/11/2015-74-ATSI-Cultural-Protocols-update. WEB.pdf.

1d.

Raven, supra note 62.

388



Indigenous People in Pakistan ' W R

80.

81.

82.

83.
84.

85.

86.
87.

88.
89.

90.

91.

92.

L. Schuler, Modern age protection: protecting indigenous knowledge through intellectual
property law, 21 Mich. ST. U. CoLL. L. INT'L L. Rev. 752-77 (2013), https://heinonline.
org/HOL/NotSubscribed?collection=0&bad_coll=journals&send=1.

L. Schuler, Modern age protection: protecting indigenous knowledge through intellectual
property law, 21 Mich. St. U. CoLr. L. INT'L L. Rev. 752-77 (2013), https://heinonline.
org/HOL/NotSubscribed?collection=0&bad_coll=journals&send=1.

B. Siebenhiiner, Administrator of global biodiversity: The secretariat of the convention
on biological diversity, 16 BIODIVERSITY & CONSERVATION 259-74 (2007).

1d.

1. De Obaldia, Western Intellectual Property and Indigenous Cultures: The Case of the
Panamanian Indigenous Intellectual Property Law, 23 B.U. INT’L L. J. 338-94 (2005),
http://www.bu.edu/law/journals-archive/international/volume23n2/documents/337-394.
pdf.

B. ToBIN & K. SWIDERSKA, SPEAKING IN TONGUES: INDIGENOUS PARTICIPATION IN THE
DEVELOPMENT OF A Sut GENERIS REGIME TO PROTECT TRADITIONAL KNOWLEDGE IN PERU
pg.no.7 (2001), https://pubs.iied.org/sites/default/files/pdfs/migrate/90SIIED.pdf.

1d.

R Lakshmi Poorna et al., Preservation and protection of traditional knowledge—diverse
documentation initiatives across the globe CURRENT Sci. 1246 (2014), https://www.jstor.
org/stable/pdf/24107164.pdf?refreqid=excelsior%3Abbcof779f2bc6f8bd56deddebble7a
la.

1d.

L. Jishnu, Safeguarding Ancient Wisdom: Traditional Knowledge Digital Library is a
Useful Weapon against Wrongful Patent, 2015 Down to Earth, https://www.downtoearth.
org.in/coverage/safeguarding-ancient-wisdom-39209.

C. Schulz, Money or Pride? On the why and how of traditional knowledge protection in
India and China, 1 KONSTANZER J. FUR POLITIK & VERWALTUNG 52-62 (2011), https://doi.
org/10.17863/CAM.65118.

N. McNulty, The Ulwazi programme. A case study in community-focused indigenous
knowledge management, in KNOWLEDGE MANAGEMENT FOR DEVELOPMENT 215-32 (Kweku-
Muata Osei-Bryson et al. eds., 2014), https://link.springer.com/chapter/10.1007/978-1-
4899-7392-4 13.

M. Muller, An analysis of the implications of intellectual property rights (IPR) on the
Global Biodiversity Information Facility (GBIF) 33(2004), https://dlc.dlib.indiana.edu/
dlc/bitstream/handle/10535/3831/ipr_final.pdf?sequence=1&isAllowed=y.

389






