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I. INTRODUCTION

The myriad things bear shadows and embrace radiance,

Are infused with the breath of life to achieve the harmonised
trinity of darkness, light and soul. ... Therefore, things may be
gained by losing, May be lost by gaining.l

The quote above comes from the Tao Te Ching, an ancient Chinese classic by
the great Tao philosopher Laozi, which reveals the law of balance and how the
universe maintains such balance. Balance is perhaps the theme for the People’s
Republic of China (PRC) in the area of MFN treatment in international investment
law. The extension of MFN clauses to the investor-state dispute settlement (ISDS)
under bilateral investment treaties (BITs) is one of the most controversial areas
of investment treaty law. A debate that started in the case Maffezini v Spain
(Maffezini)2 was again activated by both the majority and dissenting opinions in
Impregilo SpA v Argentina (Impregilo).3 Currently, the area is divided into two
streams of case law that are almost impossible to reconcile. The award in Tza
Yap Shum v Peru' (Tza Yap Shum) and other recent Chinese investment arbitral
awards, with very few of them related to China or Chinese BITs, did not side
with the Maffezini stream. The question of which stream, or neither of them,
works best for China is complicated. China is the second largest economy in the
world, but still a developing country. The promotion of economic multilateralism
and globalisation would rejuvenate a country that needs both foreign investment
coming in and investment of its own capital going abroad. For this process, it
must carefully balance the protection both of foreign investors and the host state
government.

The New Haven School (NHS) of Jurisprudence uses law to solve social
problems and promote human dignity. It provides five interdisciplinary steps
of analysis for a particular problem. This article adopts the school’s analytical
framework to examine MFN clauses from a Chinese perspective, as an attempt to
ascertain practical solutions for the issue of extension of MFN clauses as a “social
problem” in a Chinese/Asian context. This article reviews previous case law and
assesses the economic, social and cultural factors shaping the Chinese investment
policy. The article then seeks to discover if current laws, especially those to which
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China and Chinese investors were party, help to fulfil China’s policy goals. It
contends that, as China has the largest population and market in the world, a
desirable legal choice by China could significantly contribute to the promotion of
cross-border investment and the improvement of global investment governance.
These investments could make positive contributions to human dignity worldwide,
as endeavoured by the scholars of the New Haven School.

This paper is composed of six parts including Introduction and Conclusion.
Part two will overview the status of MFN under current laws and its application in
investment arbitration. A brief introduction of the New Haven School scholarship
will be made in Part three. Part four will evaluate the two streams of case law in
light of those objectives and discovers that the Maffezini stream may better match
China’s policies. Part five will recommend the exchange of diplomatic notes
clarifying the applicability of MFN clauses as the preferred policy alternative to
actualise the ideas of Maffezini, rather than trying to create a Chinese Model BIT
or foster investment and nationality planning.

II. MEN TREATMENT AND ITS APPLICABILITY
TO DISPUTES SETTLEMENT

A. MFN Treatment

The International Law Commission (ILC) defines the MFN treatment as “treatment
accorded by the granting State to the beneficiary State ... not less favourable than
treatment extended by the granting State to a third State.” After World War II
and the development of non-tariff barriers, the MFN treatment was extended to
those measures and played a vital role in the World Trade Organisation (WTO)
system.6 In light of the political and economic motives behind the granting of the
MFN treatment, the New Haven School sees the development as “the product of
political and economic compromise.”7

In the area of investment treaty law, the BITs grant the MFN treatment to
the investors or their counterparts. For a long time, the treatment was applied to
substantive protection standards such as fair and equitable treatment.” It is rare
to see the treatment be applied for the ISDS procedures. The landmark Maffezini
case triggered all the controversies.” In this case, the tribunal held that “[i]f a
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third-party treaty contains provisions for the settlement of disputes that are more
favourable ... than those in the basic treaty, such provisions may be extended to
the beneficiary of the MFN clause as they are fully compatible with the ejusdem
generis principle.”10 In allowing the claimant to bypass an 18-month period
of court litigation before commencing arbitration, the tribunal found disputes
settlement to be analogous to the administration of justice in the Ambatielos
decision. In this case, the Commission of Arbitration held that the latter was
essential for the protection of commerce and navigation and, as a result, should
qualify as a treatment under the MFN clause." The MFN clauses are therefore
increasingly applied to procedural matters of the ISDS, which are gradually
expanded from substantive rights to the protection of procedural rights.12

A number of ICSID tribunals followed the Maffezini case but these decisions
were heavily criticised. The strongest voice against Maffezini came from Plama
Consortium Ltd v Bulgaria (Plama).13 The Plama tribunal rejected the claimant’s
request to activate the Finland-Cyprus BIT through the MFN provision of the
Bulgaria-Cyprus BIT in order to commence an ICSID instead of a UNCITRAL ad
hoc arbitration. The tribunal argued that an MFN clause could not provide consent,
which laid down the very foundation of arbitration. The MFN clause in question
would not be extended to the ISDS unless it was seen that the consent was clear
and unambiguous or the dispute settlement provision in a third-party BIT was
incorporated by reference.”’ The two streams of case law were formed over the
years that seemed almost impossible to reconcile.

The Impregilo award further incited the debate. On the one hand, the majority
of the tribunal attempted to partially synthesise the law in the area and ruled that
when there was an MFN clause applying to all matters regulated under a BIT,
more favourable ISDS clauses in other BITs would be incorporated.15 On the
other hand, Professor Stern, in his dissenting opinion, contended that the MFN
clause should not cover the ISDS, since there was a distinction between rights and
fundamental conditions for access to rights, the latter of which an MFN clause was
unable to modify.16 This ongoing disagreement created a dilemma.

B. Comparability and the More Preferential Treatment Standard

As to the practice of MFN clause applicable to the ISDS procedure, international
arbitral tribunals and the theoretical community divide themselves into two schools
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of thought. Amid different views, both schools focus on the more preferential
treatment as the key criterion to the determination of extension.

More preferential treatment means that the implementation of MFN clauses
must be based on the treatment enjoyed by the third country, provided that the
rights of the third country’s rights holders are objectively ‘better’ than those
enjoyed by the rights holders in the basic treaty.17

Judging from the jurisprudence, “more preferential treatment” requires that
the rights granted by the host state to the investors from different countries be
comparable. Here, the investment treatment in the third-party treaty is objectively
more preferential than the one in the basic treaty. Only satisfying this comparative
superiority can the preferential treatment be granted through the MFN clause in
the basic treaty.18

If there is a clear difference in the treatments offered in the basic treaty and the
third party treaty, there is a clear discrimination against the rights holder under the
former. For example, the basic treaty merely provides partial compensation for
the expropriation by the host state, while the third party treaty provides for “full,
timely and effective” compensation. Obviously, the latter is more favorable to
investors. In the EU Imported Banana case at the WTO Dispute Settlement Body
in 2007, Colombia and Panama argued that the EU breached the MFN rule under
the GATT by imposing tariffs of Euro 176 per ton on bananas imported from these
two countries while giving a 77,000-ton duty-free quota to the African-Caribbean-
Pacific Countries.”

The members of the WTO agree to accord MFEN status to each other. MFN
treatment extends reciprocal bilateral relationships following both GATT and
WTO norms of reciprocity and non-discrimination. The non-discriminatory
component of the GATT/WTO applies a reciprocally negotiated privilege to all
members of the GATT/WTO regardless their status in negotiating the privilege.
MFN status is given to an international trade partner to ensure non-discriminatory
trade between all partner countries of the WTO. Together with the principle
of national treatment, MFN, being the first clause in the GATT, is one of the
cornerstones of the WTO trade law.”

The purpose of MFN clauses in international treaties is to ensure that legal
subjects from foreign countries can compete fairly in the host state without being
treated differently. This is why MFN treatment is also termed the non-discriminatory
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treatment.” MFN is a non-discriminatory trade policy for the purpose of ensuring
equal trading among all WTO member nations rather than exclusive trading
privileges. Only the existence of more preferential treatment can lead to the
application of an MFN clause, which is the consensus and “legal conviction”
formed in international law prac‘[ice.22

In Rumeli v Kazakhstan, for example, there is no fair and equitable treatment
clause in the Kazakhstan-Turkey BIT. The tribunal supported the Turkish
investor Rumeli’s invocation of the MFN clause in the Kazakhstan-Turkey BIT to
introduce the fair and equitable treatment in Kazakhstan-British BIT and ruled that
Kazakhstan violated the fair and equitable treatment to Rumeli, making Rumeli
enjoy less favourable treatment than the one enjoyed by the British investors.”

Conversely, if the investor cannot prove that there is a more preferential
treatment in a third-party treaty than the one in the basic treaty, the tribunal
may refuse to support the application of the MFN clause. In Asian Agricultural
Products v Sri Lanka, the claimant sought to rely on the MFN clause in the Sri
Lanka-UK BIT to introduce the substantive terms in the Sri Lanka-Switzerland
BIT. When referring to the MFN clause, the tribunal held the claimant did not
explain the substantive treatment in the Sri Lanka-Switzerland BIT, and could not
prove that there was a more preferential treatment in the Sri Lanka-Switzerland
BIT than the one in the Sri Lanka-UK BIT.” The tribunal therefore objected to
the invocation of the MFN clause. In addition, the tribunal further emphasized the
burden of proof on the claimant to prove that the treatment specified in the third-
party treaty is more favorable than the one in the basic trealty.25

Similarly, in ADF Group Inc. v US, the investor argued that the obligation to
the fair and equitable treatment under the North American Free Trade Agreement
(NAFTA) was accompanied by a restrictive interpretation of the limitation to
the minimum standard of treatment in customary international law. The Tribunal
stated that “any general requirement to accord “fair and equitable treatment”
and “full protection and security” must be disciplined by being based upon State
practice and judicial or arbitral case law or other sources of customary or general
international law.”” In the BITs signed by the US, however, there is no such
restriction attached to the fair and equitable treatment. Therefore, the investor
believed that the fair and equitable treatment in the BITs signed by the US is more
preferential than the one in the NAFTA. Nonetheless, the tribunal did not support
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the investor’s argument. The tribunal held that although the BITs signed by the
US did not provide a restrictive interpretation of fair and equitable treatment,
the obligation of fair and equitable treatment was not a separate criterion under
the customary international law. The claimant failed to sufficiently prove the
existence of a stand-alone standard and thus could not demonstrate that the fair
and equitable treatment in the US BITs was more favourable than the fair and
equitable treatment under the NAFTA.”

Therefore, in terms of the issues raised in this article, it is necessary to determine
whether there are more preferential treatments between ISDS procedures under
different BITs. At least, three comparisons can be made among, namely, domestic
relief of the host country and international arbitration, different international
arbitration institutions, and different arbitration rules for the search of more
preferential treatment.

A comparison can be made between the domestic remedy and international
arbitration. Each of these two disputes resolution procedures has its own operating
rules and rationality basis, so that there is no objective comparison standard. The
strengths and weaknesses of each can only be reflected in specific cases. Even a
‘better’ disputes resolution process in a particular case may become much “more
inferior” in another case.

Even if a disputes resolution procedure undergoes a subjective assessment,
there is a problem on whose subjective standard should be used. Is it by the
investor or the host country? Can both parties invoke the BIT that they consider
‘better’ to choose the best arbitration institution or national court?” In the event
of an international investment dispute, the conflict of interests between two
parties will inevitably lead to the opposition of the value of judgmen‘[.29 One
party believes that a better disputes resolution method may be precisely what the
other party considers worse. Therefore, a subjective assessment cannot solve the
problem but rather increases the tension between the parties.

Western scholars widely believe that the domestic legal system in developing
countries is imperfect due to the lack of an independent judiciary. The courts
of host country will inevitably tend to defend the interests of their governments
when they are called to resolve the investment disputes between the governments
and foreign investors. Consequently, it is impossible to achieve a fair ruling.
Also, resorting to international arbitration is a neutral way of resolving disputes.30
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Therefore, compared with the host state’s national courts, international arbitration
is not only a ‘better,” but also fairer disputes settlement mechanism.” Some
scholars directly pointed out that the parties choose international arbitration exactly
because of its neutrality and impartiality.32 In Maffezini, Spain believed that even
if the MFN clause could be applied, Maffezini would need to prove resorting to
the ICSID arbitration was more preferential than the domestic litigation in Spain.33
In that regard, the tribunal simply responded that, conventionally, investors have
always believed that international arbitration is more conducive to protecting
their rights than the courts in the host state. This view of the arbitral tribunal is
considered to be the “inherent belief” that most international arbitral tribunals have
in adjudicating similar cases.”

The arguments of both tribunals and scholars in favour of international
arbitration is valid if contemplating these arguments together with the purpose of
the BITs. As such, the subjective evaluation by foreign investors may be taken
into account. The host state’s view is less meaningful in this regard.

What is more, some scholars opine that the quality of arbitration is determined
by arbitrators.” If this argument is established, then who can guarantee that the
arbitrators will always be impartial? Perhaps because of this, the fairness of
arbitration is considered to be conditional. For example, some scholars believe
that the fairness and finality of international arbitration can be respected only
if the following two conditions are satisfied: first, arbitrators make no mistake;
and second, the subject matter of the dispute is so small that it can be ignored.36
Professor Clive M. Shimitthoff points out that, compared with the litigation,
the biggest advantage of arbitration is “no appeal mechanism” to correct the
arbitrators’ mistakes. Other benefits of arbitration are in doubt.”

III. CHINA’S FOREIGN INVESTMENT POLICY:
A NEW HAVEN SCHOOL PERSPECTIVE

China is the world’s second largest economy but a developing country simultaneously.
It is also a capital importer and exporter. As a result, the goals of China’s investment
policies and the interested parties behind them are not easily reconcilable. In this part,
applying the steps and partially analysing the NHS, this article briefly reviews the
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history and practice of the PRC’s investment policy. It then identifies the country’s
goals, stakeholders and influencing factors.

A. New Haven School

The NHS of Jurisprudence was nurtured by Professors Myres S. McDougal and
Harold D Lasswell at Yale Law School.” In their eyes, law is an authoritative and
controlling decision-making process39 that adopts a policy—oriented40 Or process-
based”" approach to fully analyse international law-making processes. The school
embraces a type of socio-legal realism by looking to the complex and dynamic
social processes or settings42 that combines international law with practice,43
and promotes human dignity and world order.” The NHS, through the lens of
normative communities, maps these processes using cultural anthropology as a
conceptual technique in line with the perspective of legal plulralism.45 It considers
the participants of the decision-making process, their perspectives, situations and
bases of power, strategies and outcomes.

In the process of analysis, “comprehensiveness” is highlighted.46 The school
provides a way of organising thought and action, with seven factors to organise
thoughts and actions: intelligence, promotion, prescription, invocation, application,
termination, and appraisal.47 It strives to create a future world with a public order
of human dignity through eight values: power, enlightenment, wealth, well-
being, skill, affection, respect and rectitude.” This article will pay due attention
to China’s situation by reference to the NHS because According to Professor
Wiessner, the NHS addresses a legal issue through a five-step discipline of tasks
that will seek:

(1) [T]he ... problem the law has to address; (2) to review the conflicting interests or
claims; (3) to analyse the past legal responses in light of the factors that produced them;
(4) to predict future such decisions; and (5) to assess the past legal responses, invent
alternatives and recommend solutions better in line with a good order, ... a public order

of human dignity.49

B. Chinese Inward and Outward Investment Policy: History and Practice

With the advent of the communist system, the former regime’s numerous foreign
investments were gradually nationalised or expropriated. Between 1949 and 1978,
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there was no significant inward or outward investment.”

From 1978 to 1991, in the aftermath of the social and economic damage
inflicted by the Cultural Revolution, the Chinese government implemented the
“opening up and reform” policy. It legislated a series of domestic laws’ and signed
BITs between Western developed partners and China’s traditional partners.52 The
reform process accelerated in 1992 when Deng Xiaoping completed his “Southern
Tour” to Shenzhen and decided to establish a socialist market economy, which
led to a further round of legislation, revisions and another batch of BITs.” In
1993, China also joined the ICSID Convention.™ During this period, considerable
foreign direct investment (FDI) entered China.”

Before the late 1990s, most of the Chinese BITs notably contained a narrowly
worded ISDS clause.” A good example is Article 8(3) of the China-Peru BIT, a
relevant clause in 7za Yap Shum:

If a dispute involving the amount of compensation for expropriation cannot be
settled within six months after resort to negotiations ..., it may be submitted ... to the
international arbitration of the ICSID. Any disputes concerning other matters ... may be

. . . . 57
submitted to the Centre if the parties to the disputes so agree.’

Seventy of these “first generation” BITs are still in force, which are the main focus
of this article’s discussion.”

China was admitted to the WTO in 2001. To comply with the WTO standards,
China conducted a massive revision of its laws and regulations. It also entered
into another 40 BITs, with more comprehensive and liberal ISDS clauses included
and renegotiated some previous BITs with Western European countries. At the
same time, as the “Go Globally” policy was implemented to encourage investors
to invest abroad, China then witnessed another surge of FDI and oDL” By 2018,
China had concluded 145 BITs" and it had the second-largest FDI inflow and
third-largest outflow state across the globe.61 Moreover, since 2015, the Chinese
government has started the “One Belt One Road” Initiative (BRI) to facilitate
investment and trade across Asia, Europe and Africa.”

C. Policy-based Assessment

Based on the policy practice given above, and by applying the New Haven School’s
analytical approach, this article identifies the objectives of China’s investment
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policy: to safeguard state sovereignty; to continue attracting FDI; to achieve
economic prosperity by further promoting ODI and to play a greater role in global
affairs. The realist assumption of international law is that states behave in their
own interests which depend on China’s internal political system, relative affluence
and external pressures, among others.” Nevertheless, the Chinese government,
Chinese investors, foreign investors and their home states are the stakeholders
in the BIT-making process and their interests may be in conflict with each other.
These goals play out against a background of economic, social, cultural and
historical factors that shape the whole picture. China has to cautiously balance all
of these considerations to choose the most appropriate legal position.

1. Sovereignty
Due to historical and social factors, safeguarding national sovereignty is a policy
objective of Chinese investment law.” As Professor An Chen points out:

[E]ver since the failure of the 1840s Opium War, the Chinese people have experienced
... loss of sovereignty and State insults, including having no jurisdiction over disputes
involving foreign affairs within the territory of China and being forced to accept the

.65
consular jurisdiction.

Chinese people suffered from consular jurisdiction as well as foreign investments.
For instance, China was forced to allow the Japanese investors to set up industries
within the Chinese (Qing) Empire after the First Sino-Japanese War.” Against
this background, sovereignty is a shorthand for control and autonomy in favour
of a strong and secure state, instead of robust international law or institutions.
As international law as endogenous to state interests then is a product of state
self-interest,” it is used as a tool to help China achieve optimal outcomes in any
bilateral, regional or multilateral game.68

As state interest is coincident with the “preferences of the state’s political
leadership,”69 China’s investment policy reflects this sensitivity to sovereignty to
the present day. With the founding of the ‘new’ China in 1949, the Chinese people
and government gained a sense of sovereignty and independence. They wanted to
assert that they were no longer controlled by Western powers. In those first years,
and perhaps as a symbol of independence and control, the Chinese government
nationalised or expropriated a considerable number of foreign businesses and
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investments.

The narrowly worded dispute and the ISDS clauses in approximately 70 Chinese
old-generation BITs reflect strong feelings against surrendering jurisdiction to a
non-Chinese body. In addition to the ISDS clauses, “equality and mutual benefits”
are referred to between the state parties,70 which perhaps reflects the sense of
inferiority Chinese people had in the past. This previous emotional reaction still
resonates in today’s investment policy, which has an objective of protecting
sovereignty.71 In recent years, however, asserting sovereignty is a less crucial
concern as China has grown and gained economic and political strength in the
international sphere. This is reflected in China’s incorporation of comprehensive
ISDS clauses in its new generation of BITs. Accordingly, it is advisable to take a
qualified approach when examining the role of sovereignty in the policy-making
process of Chinese BITs.

2. Economic Prosperity - From FDI to ODI

Another objective in Chinese investment policy is to achieve economic prosperity.
President Xi Jinping proclaimed in the report of the Communist Party’s 19th
National Congress that the CCP would build a prosperous society and ultimately
realise the great rejuvenation of the Chinese nation. To achieve this economic
goal, President Xi said that China would “adopt policies to promote high-standard

ERINT3

liberalisation and facilitation of trade and investment,” “protect the legitimate
rights and interests of foreign investors” and “develop new ways of making
outbound investments.””

For China to continue its economic growth through 40 years of economic
reforms, it needed to attract a significant amount of FDI and, therefore, signed
many BITs. China’s success in attracting FDI also rested in its improvements in
protecting foreign investors. When the economy slowed and FDIs were no longer
contributing as significantly as in the past, China encouraged its nationals to go
abroad so that further economic growth could take place. This led to China’s
“Go Globally” strategy and its modernised comprehensive ISDS clauses in new-
generation BITs. These clauses enabled Chinese investors to defend their rights
and interests before international tribunals. Some measures to afford better
procedural and substantive protection in BITs were needed because China’s
predominant interest had previously been to attract FDI. It now left Chinese
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investors unprotected in previous BITs with narrow ISDS clauses had to be
constructed so they would not be abused by foreign investors and backfire. Hence,
there are dual objectives in China’s investment policy that require a careful
balancing act to encourage more investment abroad.

3. International Image

Last, but not least, the goals of Chinese investment policy must have an international
angle. Professor Guiguo Wang criticises the 7za Yap Shum tribunal for unjustifiably
adopting a broad interpretation of the narrowly worded ISDS clause. He suggests “[s]
uch a statement itself was obviously biased and discriminatory.”73 In another piece
of writing, he advocates that China must make more contributions to ensure other
countries to be a responsible member of the international community.74

The authors concur with his view. Although China still sees itself as a
developing country and needs further investment to become fully modernised,
it is significantly wealthier and stronger than it was 40 years ago. China can
now go beyond focusing on its own development and make more contributions
to the international community. China does not arbitrarily expropriate private
property and foreign investments. The adoption of comprehensive ISDS clauses
in BITs addresses these concerns and responds to the “distrust or ideological
unconformity” seen in the profiling of the 7za Yap Shum tribunal.

China’s strong desire to expand ODI also needs to be tempered by concerns
about its international image during negotiations and enforcement of mutual
investment obligations. Yet, China does not want to appear to be a bully before
other nations, especially those developing countries. Here, the MFN clauses
might be taken as a good example. Article II of the Sino-US Treaty of Wanghia,
concluded after China’s defeat in the Opium War, states that “[Clitizens of the
United States ... will pay the duties of import and export prescribed in the Tariff. ..
They shall, in no case, be subject to other or higher duties than are ... required
of the people of any other nation whatever.”” The benefits granted to the US
were completely one-sided, while China should not inflict the same harm to other
countries.

Having reviewed its investment policy practice, this article shows that China’s
main policy goals are safeguarding national sovereignty, increasing economic
prosperity through FDI and ODI and enhancing international image, against a
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background influenced by underlying socio-historical, economic and political
factors. Throughout this assessment, it can be seen that the stakeholders are the
Chinese government, Chinese investors, foreign investors and foreign governments,
with their respective interests.

IV. INVESTMENT ARBITRATION CASES: PAST AND FUTURE

People are still debating whether or not the consent to arbitration as ratione
voluntatis is equally important with ratione personae, ratione materiae and
ratione temporis.76 When the international law-making, as the New Haven School
stressed, is a complex, decentralized and diverse process, multiple norm-generating
communities should be taken into account.” Needless to say, investment arbitral
tribunals as an elite group of lawyers are on-the-ground micro-decisionmakers
which in turn shape the key component in a bottom-up law-making process.
These micro-decisions are reflective of legal consciousness on both an individual
and institutional level.” Tribunals, typically classified as non-state actors as well
as international institutions,” have emerged on the transnational law-making scene
and gained their importance at least in the sphere of international investment,
while the state’s hegemony in international lawmaking wanes. Caution, however,
must be paid to the black box nature of these tribunals, with club-like secrecy, in
their award-making processes which win themselves both normative status, as
transnational actors (opposed to classic state diplomats) in energizing international
investment law and norms,” and legitimacy crisis in more recent times.

A. Does the Case Law Guarantee National Sovereignty?

The Plama stream of case law appears to be more favourable to the sovereignty
concern. With a close examination of its content, however, perhaps what is contended
by the stream is not what China needs. First, the reasoning of the stream is likely
to be flawed. As mentioned in Introduction, Plama insisted on the clear and
unambiguous consent and incorporation by reference.’’

The arbitral tribunal in Berschader v. Russia," a progeny of Plama, recognised
and further developed the principle of incorporation by reference, though it
expressed doubts on the clear and unambiguous consent requirement. The tribunal
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developed the test to show that “an MFN provision in a BIT will only incorporate
by reference an arbitration clause from another BIT where the terms of the
original BIT clearly and unambiguously so provide or where it can otherwise be
clearly inferred.”™ To support its conclusion that there was no such incorporation,
the tribunal noted that “the principle of state sovereignty ... was of fundamental
importance to the Soviet Union.” The Tza Yap Shum tribunal also raised similar
communist-regime concerns, albeit in a rather biased and discriminatory manner,
as mentioned above.

These decisions are seemingly friendly to states that hold strong reservations
to investment arbitration on the grounds of state sovereignty. Future tribunals can
adopt this test and easily admit the sovereignty issue and its related policies as
evidence against the extension. Nonetheless, those decisions may not withstand
closer scrutiny. The restrictive interpretive approach and the unambiguous
requirement by Plama have long been a point of heavy criticism. The restrictive
approach of the Berschader tribunal was problematic; on a more fundamental
level, it is questionable whether or not the commercial arbitration requirement
should be equally applicable in investor-state arbitration.

As observed by Schill, Plama was influenced by private law; by drawing
analogies to private contracts and commercial arbitration, it dismissed the relevance
of public international law.” Acconci points it out that “a[n] [MFN] treatment
clause is not only a treaty clause, but also a source of international obligations
other than those included in the basic treaty.”86 Plama’s negative stance is not
only inconsistent with the MFN principles, but also contradicts the contemporary
trends of investment treaty law.”” Professor Van Harten echoes this view. Warning
against the tribunals’ expanding the general consent of states under the principle of
party autonomy, he reasons that private law principles should be irrelevant when
the treaty is ambiguous, because the general consent is a sovereign, not a private,
act.” Professor Van Harten’s critiques point to one extreme of over-expanding
the consent, while the Plama tribunal seems to go to the other extreme. Using a
principle that was probably ungrounded, the tribunal strangled the general consent
to the clear and unambiguous consent.

Arising from the Plama decision, Berschader and Tza Yap Shum decisions
are also problematic. The Berschader tribunal built its arguments on and further
developed Plama’s requirements. Although it reserved its opinion to a restrictive
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interpretation approach, it still relied on the clear and unambiguous incorporation
by a reference test. What is more, a reading of the whole text of Plama appears to
show that its core reasoning was based on this clear and unambiguous requirement,
which may not be separated from incorporation by reference. As a consequence,
reliance on the latter could not excuse the Berschader tribunal, yet it depends on
both. The reasons offered by the 7za Yap Shum tribunal are also questionable.
Although the tribunal adopted a restrictive interpretation of the dispute settlement
clause and accordingly rejected the extension, it oddly interpreted the phrase
“involving expropriation” in a very broad manner, without giving due regard to
Professor An Chen’s authoritative expert opinion.89 As Shen comments, “[d]ue to
the lack of inherent consistency, the award does not form part of the development
of substantive principles of international investment arbitration.”” In light of these
internal flaws, China should be cautious when it attempts to use these awards to
defend its sovereignty considerations, though the decisions are not precedents.91

Apart from the problems of the Plama stream, the stream may not be the
appropriate legal choice for China because the adoption of the comprehensive
ISDS clauses implies that the Chinese government has less concern for the loss of
sovereignty and changed its policy focus. As Gallagher and Shan point out, “[t]he
willingness to incorporate a more standard dispute-settlement provision represents
a move by China in favour of international arbitration within the last ten years.”92
Schill further suggests that this change of scope in the new generation of Chinese
BITs reflects a fundamental change in the PRC’s foreign economic policy,
deviating from previous Marxist ideology on international law by accepting a
beneficial bargain in favour of foreign investment.” Chandler even argues that
allowing indirect investment and expansions in new Chinese BITs entails China’s
implicit consent to broad MFN interpretation.94 The authors suggest that a state
bear the MFN obligation with its own treaties in mind. When the state adopts a
more favourable practice in certain areas in its subsequent BITs, it is aware that
the MFN treatment will operate to initialise the importation, provided that the
MEFN clause does cover that practice. In practice, however, it may not matter if
the investors still use the MFN provision, since “China might agree to arbitrate a
dispute in any event.””

Case law seems to support this “implied consent” approach. In Maffezini, one
of the reasons favouring importation was that the dispute settlement clause of the
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Argentina-Spain BIT was a policy compromise between the states. Argentina’s
later abandonment of exhaustion of local remedies in its subsequent BITs further
showed direct access to arbitration which was a more favourable treatment.”
Since Spain believed in the benefits of direct access during its negotiation with
Argentina, it could not say that such access was not more favourable and refuse to
grant it.”

However, a potentially powerful objection can be launched against the above
position. The fact that a state allows a more favourable treatment in a subsequent
BIT may not be automatically equated with a permission to make the new
treatment cover the previous treaties. What Spain did in Maffezini illustrates
this. Although Spain clearly favoured direct access in the Argentina-Spain BIT
negotiation and had allowed direct access in many other BITs, it still objected to
extending the jurisdiction when the Argentine investor requested the importation.
The speculation may be that, a real danger that Spain would have to undertake
monetary compensation and other remedies in a case it lost in the arbitration may
have played a central role in Spain’s decision-making process. Adopting investor-
friendlier policies does not mean that a state will not object in certain cases and
whenever it has to pay.

If that is the case, the same logic should equally apply to China. China did
expand the scope of its ISDS provisions in the new BITs. However, this should
not mean China automatically agrees to extend such arrangements to its previous
treaties. Unwilling to incur fiscal liabilities, the Chinese government can invoke
the narrowly worded ISDS clauses, like Article 8(3) of the China-Peru BIT, to
never ‘agree’ to submit to arbitration the disputes arising out of the old-generation
BITs. The recent BIT practice by China also signifies its attitude to such implied
consent. Article 139(2) (MFN clause) of the China-New Zealand Free Trade
Agreement provides that “[f]or greater certainty, the obligation in this Article
does not encompass a requirement to extend to investors of the other Party dispute
resolution procedures other than those set out in this Chapter.”98 China’s trilateral
investment treaty with Japan and Korea also takes a negative but firm stance on
this issue.”

On the basis of the above analysis, it may be submitted that the implied consent
approach may be unsound. Further, it believes the Plama stream sovereignty-
friendly case law does not need to play a decisive role in China’s future legal
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choices. In spite of the failure of the “implied consent,” a significant policy
shift does exist in China. China is now a responsible player of the international
community. It should refuse to submit to arbitration even though it could. In fact,
China should consciously agree if such requests are raised by investors. Instead of
losing sovereignty, this gesture would reinforce the perception of China’s strength
as a sovereign nation. Therefore, China need not fear losing sovereignty and the
Plama stream thus may not serve China’s policy goals.

B. Does the Case Law Enable China to Further Attract FDI and Encourage ODI?

The cases in the Maffezini stream would serve as a better model for China’s policy
objectives of continuing the influx of FDI while also fostering ODI by Chinese
investors. It seems to especially bolster China’s keen desire to invest abroad
because the Maffezini stream emphasises the benefit of investment arbitration
for investors. The Maffezini tribunal stated that “dispute settlement arrangements
are inextricably related to the protection of foreign investors.”' ™ The tribunal in
Gas Natural SDG v Argentina found independent arbitration is the “most crucial
element” because it offers “assurances that disputes [of investors] ... would not be
subject to the perceived hazards of delays and political pressures of adjudication in
' On that basis, the tribunal held that the MFN clause should in
principle be applicable to dispute resolution."”

Under the “Go Globally” strategy and the BRI, more Chinese investors, both
private and state owned, invest around the world. On the one hand, the narrow

national courts.

ISDS provisions in the old-generation BITs substantially disallow investors’
claims. Moreover, the current manner in which a state expropriates an investment
has become more subtle and people can rarely find a direct expropriation case, as
Eliasson rightly observes.'” The narrow definition of dispute in the 70 or so old-
generation BITs only covers the compensation issue after a direct expropriation,
which effectively renders the ISDS provisions a “toothless tiger.” On the other
hand, Chinese investors have encountered the difficulties caused by these narrow
ISDS clauses. The Chinese claimants in the cases of Tza Yap Shum, Sanum'™
and BUCG," all requested a broader interpretation beyond the quantum of
compensation,]o6 which have already counted for half of the Chinese claims under
the ICSID regime by July 2020." This indicates that the academic concerns on the
meaningless ISDS clauses are real concrete threats to Chinese investors, not mere
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speculation. With a clear emphasis on investors’ rights to arbitration, the Maffezini
stream may empower investors and allow Chinese policymakers to activate the
MEN clauses for comprehensive dispute resolution.

Apparently, challenges to the Maffezini stream remain. The common criticism
from adherents to the Plama stream is that there is no precedent for the Maffezini
ﬁnding.108 However, this article discounts that argument. First, public international
law cases including arbitral awards are not binding preceden‘ts,lo9 despite the
persuasive nature of the judgements. Moreover, unprecedented situations will
always arise as the world continues to change. If an answer is needed for a new
circumstance, similar solutions will be examined even if they are not identical.
The Maffezini tribunal made analogies to a solution offered by the Commission of
Arbitration, which is a “similar situation.” The function of the MFN clauses in the
two cases was very close, respectively.

The authors contend that whether or not an MFN clause is applicable to the
ISDS clauses ought not to be a question of precedent, but rather a question of
an MFN clause being extended. This requires returning to the essential question
of what an MFN treatment actually means. If its essence is inclusive of dispute
resolution, then there should be no reason to exclude it. For this issue, the ILC, in
its draft articles, offered no more than the definitions and emphasised that an MFN
clause could only extend the treatment of the subject matter it covered. " The
UNCTAD, however, provides some clues. It discovers that the scope of the early
MEN clauses was very broad, and applied to “a wide range of issues such as rights,
privileges, immunities and exceptions,” with respect to trade, commerce and
n:ewigation.111 Likely, the wording is adequately wide to cover dispute resolution,
even though it was not explicit to the issue. Therefore, “[u]nless the BIT limits the
scope of the MFN clause, the pledge of equal treatment in an MFN clause applies
broadly to all aspects of the legal regime applicable to foreign investors, including
the dispute settlement mechanism.”'"” It makes a BIT a “toothed tiger.” If this
submission is reasonable, then it is fair to say the lack of precedent argument does
not stand.

An even more fundamental problem may stand up to challenge. The Plama
tribunal questioned the generality of the statement of inextricability of dispute
resolution to investor protection. It relied on lan Sinclair’s worries over the “risk
that the placing of undue emphasis on the “object and purpose” of a treaty will
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encourage teleological methods of interpretation [which], in some of its more
extreme forms, will even deny the relevance of the intentions of the parties.”113
Professor Guiguo Wang duly agrees and suggests a strict compliance with Article
31 and 32 of the Vienna Convention on the Law of Treaties when interpreting an
MEN clause, as does the alternative policy recommendation in his New Haven
School writings.114

There is no need to deny that such danger exists. In this regard, various
tribunals from the Maffezini stream relied on the object and purpose of the treaty
and, from there, adopted an “investor-friendly” approach. However, it is worth
reiterating that the danger is on over-reliance, rather than mere reliance. Compared
with Plama’s negative view against extension, it is questionable whether the
Maffezini stream excessively relied on the object and purpose. After a closer look
at the arbitral decisions, the submission here is that the truth may not be as Plama
argued. Taking Siemens AG v Argentina115 as an example, the tribunal found that
the intention of the BIT was to create favourable conditions for investment and to
stimulate private initiative, * which, on its face, was a pro-investor interpretation.
Yet, people might not know that the very brief preamble of the Argentina-
-Germany BIT made no reference to the host state’s right to regulate.117 If the
wording of a preamble can be used as a sole criterion, some BITs will be then
classified as pro-investor and others as pro-host state. According to Gallagher and
Shan, most Chinese BITs, for instance, contain pro-host state elements, including
to “contribute to the prosperity of both contracting parties” and “equality and
mutual benefits.”' " If the preamble before the Siemens tribunal had possessed a pro-
host-state expression, the outcome could have been different. When the wording
of an MFN clause is unclear, and it is valid to resort to a preamble to ascertain the
object and purpose, it might not be wrong for a tribunal of a “pro-investor” BIT
to rely on the text in the preamble. A tribunal should not be blamed because it has
a pro-investor preamble before it. If so, then more fundamental challenge from
Plama may not withstand a closer examination and the Maffezini stream may be
seen as valuable for China’s future investment policy.

In conclusion, the Maffezini stream may help China accomplish its main
investment policy objectives, because the sovereignty anxiety raised by the Plama
stream is not as significant as it was in the past and the Maffezini stream could
enhance Chinese investors’ rights to submit to arbitration.
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V. PoLICY ALTERNATIVES AND RECOMMENDATIONS

The ultimate nature of the NHS is a functional critique of international law in
terms of social ends. Having assessed the current legal responses to and analysis
of the MFN treatment’s extension to the ISDS issue, this article now comes up
with the possible policy alternatives for China’s BIT regime. There are three
options available, namely: a Chinese Model BIT; investment and nationality
planning; and the exchange of diplomatic notes or letters clarifying the contracting
parties’ clear position on the scope of MFN clauses. These options try to reconcile
top-down international law-making’s conceptual promise of organic inclusivity
with the bottom-up club-like exclusivity functioned by investment tribunals.”™ In
Lasswell’s terms, it is a process of reconfigurating macro-law and micro-law."”'
Examining each option, the authors believe that the exchange of diplomatic
documents may be a more desirable choice for China’s old-generation BITs in the
next five to ten years.

A. Chinese Model BIT

Apart from over 3000 BITs worldwide, there are over a dozen of states that have a
Model BIT, which is a “pre-drafted BIT template formulated by the state offering
a draft for negotiation with the counterparty for a new BIT.”"” While a Model BIT
is arguably to promote efficiency and consistency, the real reason for the signatory
states to enter into a BIT based on the Model BIT is the asymmetry and inequality
in bargaining power between the investors and host state who may be more eager
to attract inbound FDL'> In some cases, a new Model BIT may be crafted to
ride the new investment treaty waves, ' by splitting the bill between investor
protection and state regulation, ™ or indicating a new policy move departing from
its current BIT regime.126

Professor Guiguo Wang advocates the idea of a Model BIT. His proposal
is based on the NHS’s view that the infrastructures of international economic
organisations are shaped by the contributions of major powers and that BITs are
important components of such infrastructures. Accordingly, he proposes to make
“a publicly announced and more detailed and comprehensive draft,” though he
realises the PRC government should have some internal models."”” “The Chinese
Model BIT would serve not only as a basis for future negotiations, but also as

311



C W R Yuanchao Bi & Wei Shen

a signal of the government’s policy intentions that would, in turn, offer more
predictability and transparency of state party counterparts and foreign investors
alike.”'” Before making the draft, thorough research should be conducted.” In
this way, China could contribute to the healthy development of investment treaty
law and be seen as a responsible member of the international society.130 However,
it is not clear if this is going to cast any more light on China’s investment
strategy which is very much contextual and distinguishable depending on a given
investment relationship. There may be more consensus on the legal framework.
Yet, the prospects of its application would still depend on China’s policy
objectives that vary in time and space. Nonetheless, in terms of image-building
regarding China’s contribution to the international rules-based order, this is an
important signal.

This proposal for a Model BIT has a merit because it may be a good option
for developing not only Chinese investment treaty law, but also MFN treatment
and MFN clauses specifically. Even Professor Wang acknowledges that the
Chinese government may use internal models. It is doubtful how much more a
published Model BIT would contribute. Such a Model BIT may not properly
respond to the hardship currently being experienced by Chinese investors, either.
As explained above, Chinese investors are currently constrained by the narrowly
worded dispute and ISDS provisions in approximately 70 old-generation BITs
and have requested broader interpretation for better rights protection. They need
a legal solution that, immediately or in the near future, enable them to activate
the dispute resolution procedures based on those BITs. This is what a Model BIT
cannot do for them. Some could argue that the Model BIT shows the policy stance
of the Chinese government, which can help the future tribunals interpret existing
Chinese BITs. The effect certainly exists. However, the authors suggest there be
the same problem with the “implied consent” approach discussed above. The state
can, nevertheless, refuse to let the new policy thinking “date back™ to the BITs
previous to the Model BIT. Consequently, the Model BIT option may not be the
most effective and efficient one, compared with other proposals.

B. Investment and Nationality Planning

This approach is mainly supported by Eliasson""' and echoed by Schill.”* He
states that “one option might be to structure the investment so that it is channelled
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through a company incorporated in a jurisdiction with which the state, in which

133
EH In

the investment is made, has entered into a satisfactory investment treaty.
this course, a Chinese investor needs only to let the holding company initiate the
claim. This sort of planning and structuring has the advantage of low costs and,
therefore may be a desirable choice.”™ Eliasson draws his support from such cases
like Tokios Tokelés v Ukraine (Tokios Tokelés)135 and Saluka Investments BV
(The Netherlands) v Czech. He observes that the tribunals tend to recognise the
nationality of the investor. e

It is submitted that the effectiveness and actual benefits brought by investment
and nationality planning should be questioned. Actually operating this method,
the harms incurred may more severe than the benefits, because the differences
between tribunals in different cases, and even the different members of the same
tribunal in one case, are often far from being reconciled. The Tokios Tokelés case
referred to by Eliasson demonstrates the problem. In this case, the majority of the
tribunal held that the ICSID Convention left the parties with broad discretion to
determine corporate nationality. Nothing in Article 25 of the ICSID Convention
excludes entities controlled by the respondent’s nationals. Tribunals should enforce
consensual criteria by the parties unless doing so would allow the Convention to
be used for unintended purposes.137 The dissent ruled opposite; it argued that the
matter was not to be left to the parties just because Article 25 does not address it.
The purpose of the Convention relates to the origin of capital, and the economic
reality is closely related to the international determination of investors. "

Unfortunately, Tokios Tokelés is not the only decision with a sharp division of
opinions concerning the issue.”’ Eventually, investment and nationality planning
will be another treaty interpretation problem, as the MFN clauses have already
been. Whenever there is a treaty interpretation issue, the fate of investment
and nationality planning becomes uncertain. In these situations, the parties will
inevitably engage in lengthy debates at the hearing. Very often the members of
the arbitral tribunal cannot reach consensus on a single version of interpretation,
which prolongs the deliberation process. This consumes significant costs, time
and energy. Hence, uncertainty is a serious problem for investment and nationality
planning. One may say that if good planning is done before a dispute arises, the
investor will not encounter any jurisdictional issues and the resources expended
in the dispute’s prevention process can be substantially lower. As long as the
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claimant has a complex corporate structure, however, it is more likely than not
that the respondent state will raise the nationality issue as a ground of objections to
the jurisdiction of the arbitral tribunal. Even Eliasson admits that investors should
treat the previous arbitral awards with great caution as they are not precedents and
it is uncertain that future tribunals will follow them.' As a result, investment and
nationality planning might not be the best alternative. The situation will only be
aggravated if an uncertain issue is met with an uncertain solution.

C. Exchange of Diplomatic Notes

As far as China’s contracting practices are concerned, its newly signed international
investment treaties have explicitly ruled out the possibility of piggybacking on the
MFN clause for the application of a more favorable ISDS clause. However, the
problem remains if the scope of the MFN clause is not clearly defined in the old
BITs. To overcome this potential danger, the best solution would be for China to
exchange diplomatic notes with countries which have the old-generation BITs.

The exchange of notes or letters has the nature of an international treaty
between the contracting parties concerning the matters of mutual relations.
States express their consent to be bound by an exchange of letters or notes. The
characteristic of this procedure is that the signatures appear not on both letters,
but on two separate letters or notes. The agreement lies in the exchange of letters
or notes. It is easy for governments to conclude treaties without going through
complicated, ordinary treaty rectification procedures. In particular, an exchange
of notes or letters usually does not need to be approved first by the legislature of
the contracting parties, leading to its convenience and efﬁciency.141 In a bilateral
treaty, letters or notes may also be exchanged to indicate that all necessary
domestic procedures have been completed. The exchange of notes is technically
resorted to its speedy procedure or the avoidance of local legislative process or
approval.142

This has already set a precedent for practice globally. For example, after the
decision on jurisdiction in Siemens in 2004, Argentina exchanged a letter with the
Panamanian government for the purpose of clarifying the scope of MFN clause in
the BIT signed by the two countries in 1996. The parties were clarified to have no
intention to apply the MFN clause to the investment dispute settlement process.

For the next five to ten years, China can conduct small-scale negotiations solely
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on the MFN issue, whose best outcome would be that the parties agree to extend
the MFN treatment to dispute resolution. Such exchange through diplomatic
channels was practised by states in the past. “Argentina and Panama ... exchanged
diplomatic notes after the jurisdictional decision in Siemens v Argentina in order
to clarify that the MFN clause in their investment treaty did not apply to dispute
resolution.”

This approach is beneficial because it provides a quicker solution than a model
BIT and a more certain outcome than investment and nationality planning. As
Kurtz points out, cited by Acconci, “the solution to the appropriate parameters of
the MFN clause will not necessarily be solved through future treaty amendment as
is perhaps inevitable given the large universe of existing BITs.”'* This is especially
true for China, as it has one of the largest number of BITs in the world and, so
far, renegotiated very few of the old-generation BITs.'” Exchanging diplomatic
notes can take a substantially shorter time than negotiating an amendment. Once
the parties agree with letters exchanged, it immediately removes the obstacles
for Chinese investors to apply for the extension. Even if the parties cannot agree,
the worst scenario for China would be to issue a joint clarification denying the
applicability of the MFN clause, which would create a certainty for investors
allowing them to resort to other options.

It may be that many developing countries, counterparts in the old BITs, will
not agree to the extension because the claims would overburden them. China and
its counterparts are very likely to amend the whole BITs in the future, given their
outdated nature. These would probably incorporate comprehensive ISDS clauses.
In that way, the contracting parties will sooner or later have to address non-
compensation disputes. This awareness could ease the anxiety of the counterpart
nations. Moreover, the reciprocal nature of BITs would also enable the investors
from their counterparts to extend the MFN treatment in their disputes.

V1. CoNCLUSION

In this article, the authors would recommend that China welcome the extension
of MFN clauses to the ISDS clauses in the BITs. We have adopted the analytical
framework of the NHS to explore the issue. The Chinese investment policy and
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law have three major goals - sovereignty, economic prosperity through FDI and
OD], and strong international image, while also acknowledging underlying political,
economic, historical and social factors. Notably, the sovereign consideration plays a
less critical role in the decision-making process in more recent times. Weighing the
objectives, this article evaluates the past legal responses in this area: the Maffezini
and Plama streams of case law. In spite of the advantage of sovereign protection,
the Plama stream should not be preferred because of its internal drawbacks and
the limited imperative to tightly grab state sovereignty in contemporary China. In
contrast, the ideas and logic of the Maffezini stream appear to correspond with the
economic side of China’s investment policy. In the short-term, the implementation
of Maffezini can be in the form of a diplomatic exchange for the coming five to
ten years, which is preferable to the Model BIT and investment and nationality
planning, due to their obvious weaknesses.

China has to consider many balances including its sovereignty and flow
of investments; FDI and ODI; its own development path and international
responsibilities; and its past, present and future. As Tao Te Ching says, “‘one aspect
increases, while another decreases.” [#ak iz M5, skZE mdi] With hope,
perhaps “[China’s] dual role of a capital-importing and capital-exporting country
would arguably lead to a particularly balanced outcome in the negotiation of
international investment agreements ... because China has to find a trade-off.”'*

Although this article could not conduct a thorough inquiry in accordance with
the NHS methodology, but just only offer a short term plan, it should be a valuable
starting point for the application of the NHS Jurisprudence specifically to the issue
of MFN extension to the ISDS in BITs. Unlike international law, international
law—making,147 based on the NHS, is both a top-down and bottom-up social
processes, involving an inherently grounded balance of “community expectations”
with “enough effective power to be put into controlling practice.”148 The way to
implement the policy recommendations of this article, apart from being “a matter
of choice,”” might fuel discussions for “alternative futures”™ in this field. A
potential long-term solution for China should also be a preferable path of inquiry.
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