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With the growing concern of the international community about the negative spillover 
effects of SOEs on trade, reaching a consensus among different stakeholders has become 
increasingly urgent. This paper argues that strengthening a redefined competition policy is 
a feasible alternative, or at least a complementary option to the existing trade framework. 
The reasons are as follows: (a) surrounding SOEs is not only trade-related, but also 
competition-related; (b) the existing SOE disciplines have defects when it comes to dealing 
with competition distortion effects; and (c) characteristics of competition policy make it easier 
to reach a “maximum common divisor” among all parties. Accordingly, competition policy 
needs to be redefined and pursued from an international and domestic level. It is necessary to 
strengthen the fundamental position of competition policy in China by integrating it into SOE 
reform measures, advancing the implementation of the Fair Competition Review System, and 
promoting the construction of the competitive neutrality system.
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I. IntroductIon 
In recent years, the main trading economies, including the United States (“US”),1 the 
European Union (“EU”)2 and Japan, have, individually or jointly,3 issued numerous 
reports or statements, accusing China of using State-owned Enterprise (“SOEs”) 
to distort global trade. SOEs are criticized mainly because they are controlled 
by the government. SOEs are operating as a tool of government policies and 
enjoying inherent competitive privileges “such as preferential access to finances, 
protection by market access restrictions, preferential access to land, energy, etc.”4 
Besides, SOEs, “especially those that are uncorporatized, are often burdened with 
unincentivized top management, with very limited accountability but with decision-
making concentrated in a limited amount of hands.”5 All these features are not 
conducive to the effective allocation of resources and hinder a level playing field. 
Therefore, at the multilateral level, they call for reforming and advancing the 
current WTO disciplines related to SOEs, especially those concerning subsidies 
and transparency. At the bilateral or regional level, they have led and concluded 
a number of trade agreements, including the Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership (“CPTPP”), the US-Mexico-Canada 
Agreement (“USMCA”), the Comprehensive and Economic Trade Agreement 
(“CETA”), and the EU-Japan Economic Partnership Agreement (“EPA”), all of 
which incorporate specific chapters on SOEs. Given that the US is a member of the 
USMCA, Japan is a member of the CPTPP, and the EPA is concluded between the 
EU and Japan, they can easily reach a consensus about how to “rewrite international 
rules” for SOEs.

However, China is demonstratively opposed to the above claims. In its Proposal 
on the WTO Reform, China states explicitly that “SOEs engaged in commercial 
competition are equal players in the market as other types of enterprises,” and 
condemns any “set[ting] forth special or discriminatory disciplines on SOEs in the 
name of WTO reform.”6 Additionally, except for the existing WTO multilateral 
rules, China has not accepted the integration of any special SOE chapter or 
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disciplines into the free trade agreements it participates in. 
Therefore, there is a big discrepancy between China and other major economies’ 

understanding of issues surrounding SOEs. Accordingly, this article attempts to 
address the following question: how can a certain degree of consensus be reached 
on solving the trade distortions of SOEs?

This paper is composed of five parts including an Introduction and Conclusion. 
Part two will briefly explore the existing SOE disciplines at multilateral, regional or 
bilateral levels. Part three will examine China’s experience in restricting the unfair 
competitive advantages of SOEs at both the international and domestic levels. 
Part four will argue that a redefined competition policy framework can serve as an 
alternative or supplementary approach for maximizing the integration of various 
positions of all parties. It further submits that the definition, scope and advocacy 
path of competition policy need to be re-adjusted, so as to meet the needs of all 
parties and solve the problem of competition distortion that SOEs pose.

II. SOE dIscIplInes at the InternatIonal level

A. Traditional Disciplines
There are no specific provisions for SOEs within the framework of GATT/WTO, 
but the rules concerning state trading enterprises (“STEs”), which are mainly 
embodied in Article XVII of the General Agreement on Tariffs and Trade (“GATT”), 
provide a basic framework for regulating trade behaviors of SOEs.

STE rules provide a general definition of STEs.7 According to these rules, STEs 
include not only governmental enterprises, but also non-governmental enterprises, 
as long as they benefit from “exclusive or special privileges.” Nevertheless, the 
definition does not provide a specific and clear criterion for identifying SOEs. STE 
rules also impose two basic obligations by requiring Members to ensure STEs to 
(a) act in a manner consistent with the general principles of non-discriminatory 
treatment, and (b) make purchases or sales solely in accordance with commercial 
considerations. But the non-discriminatory treatment obligation applies only to 
‘governmental’ measures and excludes corporate acts, especially that of SOEs; and 
whether it covers obligations involving national treatment is unclear,8 though it 
definitely does include most favored nation (“MFN”) treatment. Likewise, there is 
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no additional explanation on how to determine a commercial consideration, though 
some applicable conditions, such as “price, quality, availability, marketability, 
transportation, and other conditions of purchase or sale,” are provided.  

Moreover, the above obligations apply only to STEs that participate in 
international trade, i.e., “in its purchases or sales involving either imports or 
exports.”9 Therefore, if STEs are suppliers of products or services within their 
domestic market, they are not subject to the above obligations even if they impact 
global trade. Furthermore, STE rules set out very limited transparency obligations 
by requiring Members to notify, on their own initiative or upon request of other 
parties, information on STEs regarding imported or exported products, operations 
and products’ mark-up. However, since this is only a notification obligation, the 
transparency requirement is fairly preliminary: no remedies or penalties are imposed 
upon the absence of a full compliance with the notification obligations.10

In addition, there are rules indirectly related to SOEs, for example, the provisions 
on monopoly suppliers and exclusive service suppliers in the General Agreement on 
Trade in Services (“GATS”), and the subsidy rules in the Agreement on Subsidies 
and Countervailing Measures (“SCM Agreement”).

The GATS has a narrower scope than the GATT because it only applies to 
monopoly suppliers and exclusive service suppliers.11 In terms of the obligations it 
imposes, though MFN treatment is involved comprehensively, national treatment 
is restricted to limited sectors where a Member has made specific commitments.12 
It also involves only limited transparency requirements and is widely criticized for 
poor performance.13 

The SCM Agreement does not apply directly to SOEs. However, an SOE may 
be identified as a “public body” and thus be subject to the SCM Agreement. There 
have been quite a few such cases brought to the WTO Dispute Settlement Body 
(“DSB”), whose Panel and Appellate Body have made some clarifications regarding 
the circumstances under which SOEs may constitute public bodies.14 They 
concluded that the critical criterion in identifying a public body is whether an entity 
has an “authority to perform governmental functions,” rather than mere evidence 
of majority government ownership.15 Despite this position, in a recent case,16 the 
Appellate Body pointed out that the identification of a public body does not require 
a focus on every instance of conduct engaged by that entity or its connection to 
a specific “government function,” but rather on the systemic influence of the 
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government in, and its relationship with that investigated entity. To a certain extent, 
this relaxes the criteria for recognizing a SOE as a public body. The judgment of 
whether a SOE constitutes a public body remains only based on case analysis. In 
other words, it cannot be concluded that SOEs as such are public bodies.

Therefore, the traditional disciplines are primarily regarded as not sufficient 
to solve trade distortion problems of SOEs because of their unclear definition for 
SOEs, the limited scope of application (only applicable to goods and very limited 
services), poor implementation of transparency requirements, and a deficient link 
between subsidy rules and SOEs rules. Thus, the so-called 21st-century disciplines 
emerged as additional rules for regulating SOEs.

B. The 21st Century Disciplines
As the CPTPP and the USMCA are the most detailed, comprehensive and in-
depth trade agreements concerning SOE disciplines to date, the following section 
will primarily use them as typical examples to analyze the improvement of new 
disciplines and ask whether they can serve as meaningful methods for dispelling the 
concerns posed by SOEs.

First, they clarify the definition and expand the coverage of SOEs. Article 
17.1 of the CPTPP defines SOEs as enterprises that are principally engaged in 
commercial activities in which the government ‘directly’ holds more than 50 
percent of the share capital or voting rights, or the power to appoint a majority of 
members of the board of directors or any other equivalent management body.17 

Article 22.1 of the USMCA further expands the scope of SOEs to any enterprise 
that the government ‘indirectly’18 owns more than 50 percent of the share capital 
or voting rights of, or holds the power to control the enterprise through any other 
ownership interest, including indirect or minority ownership. Besides, a designated 
monopoly, which is defined as a privately owned monopoly or a government 
monopoly designated by the government,19 is introduced in both agreements as 
a complementary terminology to cover all kinds of monopoly powers due to 
government intervention. In brief, as long as the government constitutes effective 
control over an enterprise, whether through determining or affecting significant 
matters of the enterprise, or through indirect control or a minority stake in it, that 
enterprise may be regarded as an SOE.

Second, they reaffirm and expand the coverage of basic obligations such as non-
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discriminatory treatment and commercial considerations. Both the CPTPP and the 
USMCA clarify that non-discrimination includes not only MFN treatment, but also 
national treatment,20 which avoids the confusion existing in Article XVII of the 
GATT. Moreover, they give a clearer definition of commercial considerations by 
providing an additional explanation.21 According to this explanation, an important 
test for determining commercial considerations is whether an SOE can obtain rates 
of return equivalent to that of private enterprises. Furthermore, their coverage of 
non-discrimination treatment and commercial considerations extends not only to 
the sale and purchase of goods, but also to services, including when supplied as 
an investment in a Party’s territory.22 They further enlarge the influence of SOEs 
disciplines by indicating that these obligations also apply to the activities of SOEs 
of a Party that cause adverse effects in the market of a non-Party.23

Third, they strengthen the transparency obligations with a more systematic and 
comprehensive disclosure requirement. Both the CPTPP and the USMCA require 
proactive disclosure of SOE information, including a list of SOEs, to be updated 
annually.24 Meanwhile, they clarify that content disclosed upon request covers 
information concerning SOEs or government monopolies, including information 
concerning shares or votes, personnel arrangements, revenue and assets, exceptions 
and immunities, and information related to non-commercial assistance and “equity 
capitals”25 (regardless of whether the equity infusion constitutes non-commercial 
assistance) to SOEs.26

Fourth, non-commercial assistance rules, which have some similar characteristics 
to the subsidy rules in the SCM Agreement (for example, regulations in cases 
where such activity causes adverse effects or injury), are created to achieve a 
close integration of traditional subsidy rules with SOE rules,27 but with several 
improvements: (a) they extend the range of application to cover not only trade in 
goods, but also trade in services and covered investments; (b) they apply not only 
to the government’s support of SOEs, but also to SOEs’ support for SOEs,28 
such as the provision of credit concessions by state-owned financial enterprises 
to SOEs, and non-SOEs’ support for SOEs, such as the “indirect provision”29 of 
non-commercial assistance by non-SOEs which are entrusted or directed by the 
government. This, to a large extent, solves the problem of indirect subsidization; 
past WTO disciplines could not effectively restrain governmental assistance 
provided in cases of restructuring public or private enterprises;30 and (c) both 
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governments and enterprises, regardless of ownership, may be identified as entities 
of providing non-commercial assistance, defusing the difficulty of the SCM 
Agreement in identifying SOEs as public bodies.

Fifth, a stronger enforcement mechanism is established. A Committee on SOEs 
and Designated Monopolies (hereinafter Committee), composed of government 
representatives of each State Party, is established in both the CPTPP and the 
USMCA. The Committee assumes the responsibility of (a) reviewing and 
considering the operation and implementation of the SOEs Chapter; (b) consulting 
on matters arising under the SOEs Chapter; (c) developing cooperative efforts 
to both promote SOE disciplines in free trade areas and contributing to the 
development of similar disciplines in other regional and multilateral institutions; and 
(d) undertaking other such activities as the Committee may decide.31 In addition, 
in terms of dispute resolution, both the CPTPP and the USMCA explicitly refer to 
settling disputes concerning SOEs via domestic courts,32 and do not contain any 
exclusive terms regarding an application of state-state dispute settlement mechanism 
or investor-state dispute settlement (“ISDS”) mechanism, thereby providing full 
possibilities for resolving disputes arising from SOEs through various channels.

Nevertheless, in addition to the above improvements, both the CPTPP and the 
USMCA provide a wider range of exceptions than the GATT/WTO disciplines.33 
These exceptions mainly include two categories: one for specific subjects, such 
as small and medium-sized SOEs,34 sub-central SOEs,35 or other certain types of 
SOEs;36 and the other for specific behavior, such as non-commercial activities 
of SOEs, government procurement activities, exercise of government functions, 
resolution of a failing or failed enterprise principally engaged in the supply of 
financial services, and non-conforming activities retained by the parties, etc.37

It is noteworthy that the CPTPP and the USMCA have a far-reaching impact 
on some recent trade agreements such as the CETA, the EPA and the EU-Vietnam 
FTA. For example, they all contain an SOE chapter;38 provide clearly defined 
commercial considerations and non-discriminatory treatment obligations covering 
both national treatment and MFN treatment;39 and expand the application of these 
obligations to comprise goods, services and investments, and provide extensive 
exceptions.40 In some ways, these recent agreements go further than the CPTPP and 
the USMCA. For example, SOE disciplines in the EPA and the EU-Vietnam FTA 
apply to SOEs at all levels of government, without exceptions for sub-central SOEs, 
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as the CPTPP and the USMCA do. In addition, the EPA and the EU-Vietnam 
FTA specify a “regulatory framework,”41 which is absent in the CPTPP and the 
USMCA. This framework focuses on three commitments of the Parties to: (a) 
observe internationally recognized standards of corporate governance; (b) ensure 
any regulatory body to be independent from and not accountable to any regulated 
enterprises, and acts impartially with regards to different types of enterprises; and 
(c) enforce laws and regulations in a consistent and non-discriminatory manner.

Overall, the 21st-century disciplines have indeed made up for the shortcomings 
of the traditional rules. These, however, may have some limitations as follows. First, 
the expansion of applicable subjects to SOEs and designated monopolies may still 
not cover all government supported market entities that may distort global trade. 
Also, whether an entity is an SOE or a designated monopoly is still subject to a 
case-by-case analysis. Second, they are inevitably accused of being ‘discriminatory’ 
towards SOEs, violating the basic principle of “ownership neutrality”; and (c) 
extensive exceptions actually weaken their effectiveness. 

III. chIna’s exploratIon of the soe DIscIplInes 
A. China’s Understanding of Competition Policy
This part will attempt to explain China’s exploration of SOE disciplines within the 
framework of competition policy. In the Chinese context, competition policy has at 
least two layers of meaning: in a narrow sense, it is synonymous with competition 
law; but more broadly, it covers all policies that are conducive to competition, that 
is, not only competition law as such, but also parts of other policies that contain 
content relating to “promoting competition.”42 

In developed economies, such as the US and the EU, competition policy is 
primarily comprehended in a narrow sense.43 This situation is easy to understand, 
because these countries have relatively developed market economies and the free 
and fair competition has penetrated into most of their economic and social policies. 
For an examination of competition concerns, therefore, it is sufficient to examine 
competition law. In contrast, both scholarly and official opinion in China is 
increasingly inclined to consider competition policy in a broader sense.44 According 
to this perspective, such measures can be considered parts of competition policy 
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involving pro-competition elements, such as SOE reforms to facilitate competition, 
industrial policy aiming at deregulation, trade policies concerning the reduction 
of tariff and non-tariff barriers, investment policies of relaxing market access 
and administrative procedures for examination and approval, and fiscal policies 
preventing specific subsidies, etc. 

This understanding is strongly motivated because it promotes the fundamental 
position of China's competition policy.45 China has long given priority to industrial 
policy over competition policy and been accustomed to utilizing the former to 
develop its economy. Therefore, relying solely on competition law is not sufficient 
to eliminate anti-competitive conditions in other economic and social policies. In 
this regard, the mission of China’s competition policy is not only an intensified 
implementation of competition law, but also the infiltration of the principle of free 
and fair competition into other economic and social policies, especially in industrial 
policy, in order to achieve an industrial policy that is pro-competitive.46 It is also 
reflected in China’s goal of building a “competitive neutrality” system,47 which is in 
line with international SOE disciplines aiming to ensure the government to maintain 
‘neutrality’ on market competition without bias towards specific market players 
(especially SOEs).

B. International SOE Commitments
1. Multilateral Commitments

In addition to the above-mentioned GATT/WTO disciplines, China made special 
commitments to SOEs in its WTO Protocol of Accession. These commitments 
fall into the following three categories.48 The first is, the direct mention of SOEs 
in the protocol, including: (a) within the section on subsidies,49 which lowers the 
criteria for identifying subsidies to SOEs as specific, thereby raising the chance of 
utilizing countervailing duties against Chinese SOEs; and (b) within the section on 
agriculture,50 which relates to transparency requirements for SOE subsidies in the 
agricultural sector. However, except for the emphasis on the agricultural sector, 
these requirements are basically in line with other transparency requirements in the 
GATT/WTO framework. The second is the discussion in the Report of the Working 
Party on the Accession of China (hereinafter Working Party Report). Though there 
are seven paragraphs in the Working Party Report that directly involve “state-
owned and state-invested enterprises,” only three commitments with regards to 
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them51 are officially taken note of and incorporated under paragraph 342 among the 
conclusions of the Report. The third is an indirect mention in the Protocol referring 
to transparency requirement of subsidies.52 It requires China to notify the WTO of 
any subsidy within the meaning of Article I of the SCM Agreement. Because of the 
brevity of the Protocol, the international community tends to regard the Protocol as 
ineffective for resolving concerns about Chinese SOEs.53

2. Bilateral and Regional Commitments

By the end of August 2019, China had signed 16 free trade agreements (“FTAs”). 
All recent FTAs incorporated competition rules,54 though most of them only provide 
a principled stipulation of competition issues.55

So far, China’s FTA with South Korea (“China-ROK FTA”) has the most detailed 
competition rules. It stresses the principles of transparency, non-discrimination, 
and procedural fairness in the competition law enforcement;56 introduces specific 
transparency requirements to ensure the publication of competition laws and 
regulations as well as any administrative decisions or orders;57 and refines forms 
of cooperation, including notification, consultation, information exchange, and 
technical cooperation.58 

Nevertheless, no FTA China has participated in has a specific SOE chapter, 
though there did exist some competition rules that are SOE-related. For example, 
the China-ROK FTA indicates that the competition chapter applies to all 
undertakings of each Party, including public enterprises and enterprises entrusted 
with special rights or exclusive rights, in so far as such application does not obstruct 
the performance, in law or in fact, of the particular tasks assigned to them.59 The 
Agreement on Trade in Service of the Framework Agreement on Comprehensive 
Economic Co-operation Between the People’s Republic of China and the 
Association of Southeast Asian Nations (“China-ASEAN Agreement on Trade in 
Service”) also imposes specific obligations on monopolies and exclusive service 
suppliers to ensure: (1) they act in a manner consistent with any Party’s obligations 
under specific commitments; (2) they do not abuse their monopoly positions in a 
manner inconsistent with such commitments; and (3) any Party may request another 
Party to provide specific information concerning their operations.60

The above provisions contain the goal of promoting “fair competition,” which 
is consistent with the principle of competitive neutrality and the 21st-century 
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SOE disciplines. However, these provisions only apply to the implementation 
of competition law, and are not designed to solve trade or competition distortion 
effects of SOEs. In a strict sense, they are not SOE disciplines in the end. 

There are two main reasons for the absence of specific SOE rules in China’s 
current bilateral and regional agreements. First, China has concluded agreements 
mainly with developing economies.61 They are usually more concerned about 
traditional trade issues and are not capable of requiring China to accept higher 
standards of commitments. Second, China is reluctant to accept specific SOE 
disciplines before it has carried out adequate domestic reforms and formed 
corresponding institutions, which could effectively respond to the adverse effects 
of SOE disciplines. However, with the continuous improvement of China’s 
competition policy and the further deepening of SOE reforms, it is foreseeable that 
more detailed competition rules, including competitive neutrality rules, or even 
SOE disciplines, may be incorporated into future regional or bilateral agreements in 
which China participates. For instance, the negotiations on the China-Japan-ROK 
FTA are in full swing.62 Given that Japan is a CPTPP member, and South Korea has 
signed FTAs with the US and the EU respectively, they are likely to propose more 
stringent disciplines than existing China’s FTAs to integrate, inter alia, SOE topics 
into the proposed agreement.

C. Domestic Measures
1. SOE Reforms

SOE reforms have always been an essential part of China’s reform and opening-
up measures in the last four decades. The author would refrain from enumerating 
the stages of China’s SOE reforms because many scholars have already described 
them.63 In sum, the reform process basically follows a consistent line, though 
experiencing some twists and turns in the course toward corporatization, 
marketization, and modernization. 

Among the SOE reforms carried out in history, two measures have had profound 
impacts and deserve particular attention. The first one is the strategic readjustment 
of SOEs commenced in 1995. It shifted focus from SOE reforms of individual 
enterprises (single invigoration) to the entire state-owned economy (integrated 
invigoration). This reform was carried out in accordance with the principle of 
“grasping the large and letting go of small.” This means that the State remained 
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control over only ‘large’ SOEs,64 while small and medium-sized SOEs were 
privatized. It may be one of the most successful market-oriented SOE reforms to 
date since it achieved Pareto improvement by letting relevant competent authorities 
remove operational burdens and financial pressures, while managers and workers 
within the enterprises benefited from enhanced efficiency after privatization. 

Another success was the establishment of the state-owned asset management 
system. China established the State-owned Assets Supervision and Administration 
Commission (“SASAC”) in March 2003, and all its corresponding local branches 
before the end of 2007. This reform unified the supervisory system of SOEs, 
but possibly deviated from the basic direction set by the strategic readjustment 
reform. On the one hand, the SASAC and its local branches have multiple roles as: 
investors on behalf of governments at different levels; regulators supervising the 
operation of state-owned assets; and policymakers formulating relevant supervision 
and management rules.65 This interleaving of multiple duties has resulted in a self-
monitoring paradox, i.e., they exist both as athletes and referees. On the other hand, 
as the de facto owner of state-owned assets, the SASAC and its local branches form 
a “community of interest” with related invested and supervised SOEs, which creates 
favourable conditions for SOEs to seek administrative monopoly power.

The foregoing reforms set the foundation for the current round of SOE reforms 
which unveiled with the Decision on Matters on Comprehensively Deepening 
Reform (hereinafter Decision 2013)66 adopted by the Third Plenum of the 18th 
Party Congress, and further promoted with the Guiding Opinions on Deepening the 
Reform of State-Owned Enterprises (hereinafter Guiding Opinions)67 later jointly 
issued by the Central Committee of the Party and the State Council. The new round 
of reforms responds to the demands of the international community for the SOE 
disciplines in at least four aspects.

Firstly, the current reform divides SOEs into “Commercial SOEs” and “Public 
Welfare SOEs” so as to realize classified development, supervision and assessment.68 
Commercial SOEs are further classified into two categories. One is the SOEs whose 
core business falls within industries and fields of sufficient competition (“Competitive 
Commercial SOEs”). Here, a majority of private shareholding is allowed, and 
their performance is assessed based on business indicators such as revenue and 
profits, the value of state-owned assets and market competitiveness. The other is the 
SOEs whose core business belongs to major industries and key fields concerning 
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national security, national economic lifelines, or special projects (hereinafter 
Special Commercial SOEs), in which the State shall maintain the position as the 
controlling shareholder, though the participation of private capital is encouraged, 
and the evaluation of such SOEs hinges on not only the indicators applicable to 
Competitive Commercial SOEs, but also other aspects, such as their efforts to serve 
national strategies, safeguard national security and the operation of the national 
economy, develop cutting-edge strategic industries, and complete special tasks.69 
Conversely, Public Welfare SOEs aim to serve the society at large providing public 
goods and services. They are allowed to be wholly state-owned or pursue ownership 
diversification in the light of their own conditions. In this regard, their assessment 
focuses on social contributions such as cost control, and product and service quality, 
with public evaluation as one of the important reference indicators.70

Secondly, the reform accelerates the corporatization of SOEs and optimizes 
their structure of corporate governance. According to the requirements of the State 
Council, all central SOEs supervised by the SASAC should have been restructured 
to limited liability companies or joint stock limited companies in accordance 
with the Company Law by the end of 2017.71 The latest data shows that all SOEs 
at the central level and 94 percent at the sub-central level have completed this 
corporatization reform.72 This reform intends also to strengthen the operation and 
management of SOEs in a market-oriented manner, such as encouraging SOEs to 
adopt a market-based remuneration distribution mechanism, introduce a market-
oriented selection and employment mechanism to recruit and select the management 
personnel, and give full power to the decision-making role of the board of directors, 
the supervisory role of the board of supervisors, and the operation and management 
role of the executives.73

Thirdly, the current reform highlights the development of a mixed ownership 
economy.74 On the one hand, it encourages the injection of non-state-owned capital 
(including domestic and foreign capital) into SOEs and the participation of non-state 
capital in their restructuring and management. On the other hand, it also promotes 
state-owned capital to invest in private enterprises focusing on public services and 
strategic industries. Moreover, for the purpose of realizing equity diversification, 
employee shareholding is also explored in mixed ownership enterprises.75 According 
to the data disclosed by the SASAC, the mixed ownership reform has achieved 
positive results by the end of 2018: (a) in terms of quantity, 70 percent of the current 
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central SOEs and their sub-enterprises have been mixed; (b) in terms of owner’s 
equity, non-state-owned capital has accounted for 36 percent of central SOEs; and 
(c) as one of the typical mixed ownership forms, listed companies have accounted 
for 65 percent, 61 percent and 88 percent of central SOEs in terms of total assets, 
revenue, and profits, respectively.76

Fourthly, the reform has made some considerable breakthroughs with regards to 
the state-owned asset management system.77 One of its most groundbreaking practices 
has been its development of a list of supervisory powers and responsibilities.78 
Following this practice, SASAC and its local branches are only entitled to exercise 
investor duties or supervision based on the list, with the rest of the powers and 
responsibilities reserved for SOEs themselves, so as to expand the business 
autonomy of SOEs.79 The reform also creates two types of companies, namely, 
State-owned Capital Investment Companies (“SCICs”) and State-owned Capital 
Operation Companies (“SCOCs”), or collectively State-owned Capital Investment 
and Operation Companies (“SCIOCs”),80 which exercise the investment and 
operation functions of the SASAC and its local branches. Here, the SCICs primarily 
focus on the investment in new core or strategic industries, while the SCOCs do 
on the restructuring of existing SOEs.81 In addition, the reform is committed to 
state-owned capital being concentrated in strategic industries or key areas in order 
to promote the centralized and unified supervision of state-owned assets through 
establishing a state-owned capital budget management system covering all SOEs.82

Arguably, China’s SOE reforms so far have created favourable conditions for 
both meeting the requirements of international SOE disciplines and establishing an 
SOE management system that conforms to the principle of competitive neutrality. 
First, SOE disciplines at the international level or at the competitive neutrality 
system that is implemented within a sovereign State (such as Australia), are only 
applicable to commercial SOEs. Therefore, the classification reform of SOEs creates 
the room for China to accept SOE disciplines or to develop its own competitive 
neutrality system in the future. Second, the reform to promote the modern enterprise 
system, in particular the corporatization of SOEs, has been regarded by the OECD 
as one of the most important measures to achieve competitive neutrality.83 Third, 
along with the mixed ownership reform, the reform of corporate governance 
structure enhances the autonomy of SOEs in terms of business decision-making and 
personnel appointments; results in more market-oriented checks and balances; and 
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helps to promote the operation of SOEs on the basis of commercial considerations. 
Finally, the reform of the SOE management system, especially the creation of 
the SCIOCs, is expected to largely resolve the “multiple roles” dilemma of the 
SASAC and its local branches. SCIOCs are expected to be authorized directly by 
the government to perform the role of investors as a substitute for the SASAC and 
its local branches. This would reduce the agency’s level and restore the SASAC 
and its local branches to purely supervisory organizations. This would reduce the 
possibility of the SASAC and its branches being ‘captured.’84

Of course, the above reforms cannot completely relieve the worries of the 
international community regarding the trade distortion effect of Chinese SOEs. One 
of the reasons lies in the fact that the new round of SOE reforms also strengthens 
the Party’s control over SOEs while promoting marketization reform. For example, 
the Guiding Opinions require “strengthening and improving the Party's leadership 
over SOEs” by “incorporating the general requirements of the Party building work 
into the articles of association of SOEs and clarifying the legal status of the Party 
organizations in SOEs,” and establishing a leadership system according to which “the 
members of the Party organizations may enter the board of directors, the board of 
supervisors and the managers.”85 Therefore, the Party organizations can involve in 
SOEs’ personnel appointments and major decision-making. This intensifies doubts 
about the independence of SOEs in terms of commercial operations and decisions. 
Therefore, striking a balance between political control and market operation remains 
a huge challenge for China’s SOE reforms. In addition, the goals of China’s current 
SOE reforms are not yet fully aligned with those of SOE disciplines or competitive 
neutrality. There are no SOE reform initiatives that clearly prioritize the promotion 
of fair competition between SOEs and private enterprises. The appointment of Xiao 
Yaqing, the former Director of the SASAC, as Director of the newly formed unified 
competition authority, State for Administration for Market Supervision (“SAMR”), 
may be a positive sign, creating an opportunity for the integration of SOE reforms 
with competition policy.86 

2. The Anti-Monopoly Law 

Some believe that Article 7 of the Anti-Monopoly Law (“AML”)87 provides SOEs 
with “special protection,”88 or the terminology is intentionally ambiguous in a global 
sense for flexibility in its implementation.89 Actually, this is not the case. The AML 
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makes it clear that it protects only the “lawful business operations” of SOEs in 
industries deemed nationally important. In other words, SOEs that violate the AML 
should be regulated identically to other market entities. However, the ambiguity 
regarding what “lawful business operations” means does increase the uncertainty 
of the AML application, which may lead to the misunderstanding that the AML 
treats SOEs favorably. Thus, an Expert Proposal on revisions to the AML suggests 
deleting the emphasis on “the state-owned economic sector,” stressing that the 
State shall protect the lawful business operations of all undertakings so as to avoid 
ambiguity.90

In terms of implementation, the main challenge facing the AML is the criticism 
of selective enforcement.91 There have been many law enforcement cases against 
SOEs,92 but to date the enforcement actions were primarily brought against sub-
central level SOEs, rather than central level SOEs under the supervision of the 
SASAC,93 though the Chinese competition authority has clarified that the AML 
treats SOEs, private enterprises, and foreign enterprises equally.94 In fact, there have 
been investigations against central SOEs,95 but these cases were usually suspended 
or terminated upon the acceptance of rectification commitments by these SOEs. 
This said, these commitments may achieve the restoration of competition and the 
protection of consumer welfare.

Meanwhile, on the one hand, critics may have over-estimated the extent of 
selective enforcement. On the other, China’s competition authority does face 
pressure when confronting SOEs (especially central-level SOEs). For instance, the 
law enforcer may not have originally intended to settle and close an investigation 
against central SOEs, but do so as the result of lacking independence and authority 
to avoid interference from other higher-level authorities.96 In reality, some central 
SOEs have a higher administrative rank than the competition authority.97 This 
constitutes an invisible obstacle to the AML application to SOEs. One way to 
resolve this obstacle is to raise the rank of the competition authority, or at least to 
make it have the same level or even a higher level than the investigated SOEs, so 
as to truly realize the fundamental position of competition policy among economic 
policies. The integration of the former three competition authorities98 into a unified 
authority (SAMR) in 2018 provides an opportunity for enhancing law enforcement 
powers and capabilities and finally addresses the concern in this area.

Additionally, the AML adopts a unique chapter (Chapter V) on the prohibition 
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of the “Abuse of Administrative Power to Eliminate or Restrict Competition” 
(hereinafter administrative monopoly). To a large extent, the monopoly power of 
SOEs comes from government authorization or intervention, so that the prohibition 
of administrative monopoly can actually cut off the source of SOEs obtaining 
monopoly power.

The AML lists various forms of administrative monopolies.99 In general, it 
has been a great achievement for the AML to be able to regulate administrative 
monopolies specifically. However, from the perspective of competition policy, there 
is still some space for improvement. First, the AML fails to address some types of 
administrative monopoly. For example, its attention is largely focused on ‘regional’ 
administrative monopoly (local protectionism). It means administrative actions 
impede the free flow of goods, services or factors, but with little involvement of 
‘sectoral’ administrative monopoly (hereinafter sector protectionism). In this case, 
the barriers set by the sector authorities in terms of market access, price control, 
and investment approval, are important sources of SOEs obtaining competitive 
advantage. In addition, the AML does not mention state aids or subsidies, and is 
silent on “soft administrative guidance” or convert government conduct, which may 
facilitate cartels among SOEs.100

Second, in terms of public enforcement against administrative monopoly, the 
competition authorities have been vested with only the “power of suggestion.” They 
are granted no power to impose penalties for the AML violations, but may only 
submit suggestions to a superior authority of the authority suspected of violating 
the AML to rectify the unlawful acts.101 Nevertheless, the power of suggestion 
has played a constructive role in the Chinese context. This is largely due to the 
disclosure of case information by competition authorities.102 Given the need to 
maintain their image, governments at all levels usually adopt the suggestions 
of competition authorities. However, giving the power to remedy the issue to 
other authorities rather than competition authorities weakens the effectiveness 
of the AML itself. Therefore, the Expert Proposal on the Revision of the AML 
recommends that: 

the power of suggestion be further strengthened by requesting the relevant higher-level 
authorities “to submit written handling opinions to the competent authority within 20 
days after receiving the suggestions, and if the suggestions are accepted, the higher-level 
authority should immediately stop the illegal act and submit a written decision to the 
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competent authority within 30 days; and if the suggestions are rejected, the higher-level 
authority should explain the reason.”103 

Meanwhile, the Revision Proposal supplements the responsibility of undertakings 
when they benefit from the administrative monopoly, thereby further reducing the 
possibility that a particular undertaking (especially an SOE) will obtain a monopoly 
interest because of an administrative monopoly.104 

Third, in terms of private enforcement of the AML, although there have been many 
administrative cases filed to the courts, the plaintiff won only one case so far.105 There 
are two main reasons for this phenomenon. For one thing, abstract administrative 
conduct are not actionable.106 Therefore, it is impossible to file an action against 
a policy measure formulated by an administrative agency to restrict competition. 
Moreover, when analyzing whether a government agency ‘abuses’ its administrative 
power, the court mainly adopts the “criterion of legitimacy” originated from the 
administrative law to judge whether the conduct of the agency is authorized by the 
superior authority or is in accordance with the legal procedure, rather than judging 
whether it may have the effect of excluding competition (hereinafter criterion of 
competition effect). This, from another point of view, reflects the importance of 
understanding competition policy in a broad sense, of expanding the scope of the 
cause of actions of the Administrative Litigation Law, and of applying the criterion 
of competition effect when handling administrative monopoly cases.

Finally, both public and private enforcement of the AML against administrative 
monopolies are only ex post measures. This is to say the AML can only be applied 
after an administrative monopoly has given rise to influential anti-competitive 
consequences. Thus, relying solely on the AML cannot prevent administrative 
monopolies in advance. It is essential to introduce other policies beyond competition 
law to make up for the deficiencies of the AML.

3. The Fair Competition Review System 

The Fair Competition Review System (“FCRS”) was established in accordance 
with the Opinions of the State Council on Establishing a Fair Competition Review 
System during the Development of a Market-oriented Review System (hereinafter 
FCRS Opinions) of June 2016.107 The FCRS was further refined by the (provisional) 
Rules for the Implementation of the Fair Competition Review System (hereinafter 
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FCRS Implementation Rules) in October 2017.108 It is a typical example of pro-
competitive competition policy beyond competition law. As the FCRS effectively 
supplements the AML as an ex ante form of regulating government activities, it has 
become an indispensable component of Chinese competition policy.

The FCRM shares a similar philosophy with the EU’s State aid control system, 
but with some differences in terms of its applicable object and implementation 
mechanism. We can gain insight into the characteristics of the FCRM through 
comparing these two systems.

Unlike the EU system, which specifically points to state aid,109 the FCRS targets 
all regulations, rules, regulatory documents and other policy measures (hereinafter 
policy measures) that involve the economic activities of market players, including 
measures on market entry, industrial development, foreign investment attractions, 
bidding and bids, government procurement, business codes of conduct, qualification 
standards, etc. The FCRS focuses on reviewing whether policy measures have the 
effect of eliminating or restricting competition. To this end, the FCRS clarifies 
four general standards and eighteen specific standards, plus two miscellaneous 
provisions.110

Meanwhile, the state aid control system adopts an external review mechanism, 
i.e., the European Commission (“EC”), responsible for examining whether aid is 
compatible with the internal market, and Member States are only allowed to grant 
aid after notifying and getting approval from the EC. Conversely, the FCRS takes 
self-review as its main method, following the principle of “whoever formulates 
a policy is responsible for its revision.”111 This means that while policies and 
measures must undergo competition review during their formulation or drafting 
process, this process is undertaken by the policy-making authorities themselves, not 
by competition authorities or other independent organizations.112

The FCRS features a review process without complaint channel for the review 
outcomes, which is contrary to the EU’s State aid framework within which both 
the EC and Member States can resort to for justice and relief. Accordingly, the 
FCRS establishes a set of additional procedures to ensure effective implementation. 
First, either a written review must be produced, or the competition review will be 
designated as a failure. Second, in the course of competition review, policy-making 
authorities need to solicit the opinions or advice of stakeholder, the public, external 
experts, or competition authorities. Third, an Inter-Ministerial Joint Meeting 
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System is built at both central and local government level to facilitate the review 
process. If it is difficult for distinct departments to coordinate their opinions, they 
can submit disputes in the joint meeting for coordination. Furthermore, policy-
making authorities must submit an annual implementation report to the office of the 
joint meeting every year. Finally, a periodic evaluation mechanism ensures that the 
policy measures issued after the competition review are assessed every three years 
or at the policy-making authority’s own discretion. If discretion were given to the 
policy-making authorities, an evaluation period is required to be specified in the 
policy measures. The policy-making authorities are also encouraged to entrust third-
party professional bodies to carry out assessments, which, to a large extent, helps to 
further enhance the validity of FCRS.113

Overall, the FCRS has performed positively. By the end of 2018, the FCRS had 
been deployed and actualized in all departments of the State Council, all provincial 
governments, 98 percent municipal governments and 85 percent county governments. 
Moreover, governments at different levels reviewed numerous both incremental 
and existing documents. For example, in 2018, a total of 310,000 incremental 
documents were reviewed (up 154 percent from 2017), and more than 1700 
documents were revised and improved (up 157 percent from 2017). Furthermore, 
820,000 existing documents were sorted out and more than 20,000 documents 
which were suspected of local protectionism, designated transactions and market 
barriers were cleared up.114

It is undeniable that there are still some drawbacks of the FCRS which need to 
be overcome. The self-review mechanism is subject to the most criticism, because 
the cost of self-review is assumed by the review area alone, while the benefit of self-
review is shared by all areas, including those who have undertaken no review or 
only superficial review. It eventually results in the lack of initiative to implement the 
FCRS seriously. Given that the competition authority does not yet possess adequate 
expertise and capability to carry out such large-scale review work, and considering 
the complexity of competition review, it is realistic and reasonable to adopt the 
current mechanism in the initial stage of implementing the FCRS. It is also a good 
opportunity for policy-making authorities to undertake competition advocacy. Once 
most of the existing policy measures have been polished and the capacity of the 
competition authority is improved, there would be probably a gradual transition to 
a review mechanism that is led by the competition authority or a specialized review 
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organization.115 
Additionally, the FCRS provides extensive exceptions for the sake of maintaining 

national economic safety, cultural security, or national defense, relieving poverty 
or natural disasters; and preserving energy resources and the environment,116 but 
without specific criteria for clearly identifying such exceptions. This creates room 
for policy-making authorities to abuse exceptional provisions, such as applying 
arbitrary exceptions to policy measures that do not meet the applicable conditions. 
Nevertheless, the FCRS also explicitly stipulates that a policy measure falling into 
the scope of exceptions shall meet following three additional conditions: (a) it is 
indispensable to achieve the policy goal; (b) it would not severely exclude and restrict 
market competition; and (c) it has a fixed period of implementation.117 This largely 
prevents the abuse of this system.  

As a result, the FCRS creates conditions for the integration of SOE disciplines 
into China’s policy framework. Like the EU’s state aid control system, though the 
FCRS does not aim directly at SOEs, its review standards and enforcement actually 
have the institutional and practical effect of regulating SOEs. The review standards 
have embodied some principles of competitive neutrality, such as tax neutrality 
(arrangement of financial expenditure shall not be linked to tax or non-tax revenue 
paid by enterprises), subsidy neutrality (discriminatory price or subsidy policies 
shall not be imposed on non-local or imported goods and services), credit neutrality 
(preferential policies shall not illegally be granted to specific undertakings), and 
regulatory neutrality (unreasonable and discriminatory conditions for market access 
and exit shall not be set up), etc. Undoubtedly, the implementation of FCRS will 
provide experience for China’s adoption of SOE disciplines, laying a foundation for 
the formulation of China’s competitive neutrality system.

IV. dIscIplInIng soes wIthIn a redefIned 
       framework of competItIon polIcy

A. The Necessity to Discipline SOEs under the Competition Policy Framework
The current SOE disciplines are constructed on the basis of trade distortions and 
as a part of trade rules. But SOEs are necessarily regulated not only because they 
are trade-related, but also because they may give rise to negative impacts on global 
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competition. Nevertheless, competition law as such is generally believed to be 
ineffective in relieving the concerns posed by SOEs for the following reasons: (a) 
there has been no international competition law, therefore relying solely on domestic 
competition law would lead to a fragmentation of SOE rules; (b) competition law 
is mainly aimed at market-based enterprises whose primary goal is maximizing 
profits, but this is not the situation of SOEs; (c) competition law only exists as an ex 
post remedy mechanism and thus is unable to regulate SOEs systematically; and (d) 
competition restrictions carried out by SOEs usually have a legal or policy basis, so 
that they can easily obtain immunity by resorting to the doctrine of state defense.118 

The above reasons are one-sided or incomplete when viewed from a broader 
perspective informed by the competition policy framework. International 
competition rules with legal force, although not yet agreed to, may emerge in the 
future after a series of efforts, for instance by integrating the issues of SOEs into 
the framework of competition policy. The inability of the current multilateral 
trade framework to do so increases this possibility. Under the competition policy 
framework (including but not limited to competition law), the deviation of SOEs 
from the goal of profit maximization may be alleviated through the reform of 
SOEs, such as reforms on classification and corporate governance, as well as rule 
enhancement, such as increasing transparency and preventing the cross-subsidy of 
SOEs.119

In fact, even the competition law itself contains factors of ex ante regulation. 
For example, the notification and review of the concentration of undertakings 
can respond to the possible anti-competitive impact of mergers and acquisitions 
of SOEs. Moreover, broader competition policy would include other ex ante 
measures, such as the FCRS, which can effectively prevent the introduction of 
special preferential policy measures for SOEs. Additionally, the state action defense 
would be increasingly required through the imposition of more stringent applicable 
conditions.120 SOE’s monopoly authorizations would also be substantially reduced 
by promoting pro-competition industrial policies and constructing a competitive 
neutrality system. Finally, the scope of immunity under competition policy is more 
reasonable and narrower than that of trade policy. For instance, competition law 
immunity is usually given based on the precondition, so that it enables consumers 
to share interests. In addition, it should not severely restrict competition in a 
relevant market, but is absent in current SOE disciplines such as those in CPTPP or 
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USMCA.121

Competition policy involves three categories of acts: (a) the private restraint of 
competition, which is the area of traditional competition law; (b) the state restraint 
of competition (such as an administrative monopoly), which can be regulated by 
either the anti-monopoly law in an ex post way, or an ex ante competition review; 
and (c) the hybrid restraint of competition, existing as a combination of private and 
government restrictions, such as the use of SOEs as a tool to implement industrial 
policies, which can be constrained by introducing a competitive neutrality system.122 
Currently, more focus is on private restraint, while state restraint and hybrid restraint 
are, to a large extent, ignored. If a more broadly defined framework of competition 
policy can be universally recognized in the international community, the problems 
of SOEs will be significantly alleviated.123

The following characteristics of competition policy further render the integration 
of SOE disciplines into a competition policy framework more acceptable to all 
stakeholders. First, regarding the SOE issues, the perspectives between trade 
policy and competition policy would have difference. The former cannot bypass 
the investigation of ‘motivation,’ including “business considerations,” “non-
commercial assistance” and other factors, which focus on the purpose of behaviors 
rather than the effect of behaviors, while the latter focuses on whether it has the 
‘effect’ of excluding and restricting competition, that is, it is effect-oriented rather 
than motivation-oriented.124 It is clear that the latter is more concomitant with the 
nature of international rules. International law is entitled to pay attention to the 
‘effect’ of behaviors, but the ‘motivation’ of behaviors customarily belongs to the 
scope of national economic sovereignty.125 Thus, it is almost impossible to reach 
an agreement. As a result, it is more reasonable to address SOE issues from the 
perspective of competition policy than trade policy.

Second, in most jurisdictions, competition policy applies to any ‘person’ or 
‘undertaking’ that engages in economic activity regardless of its ownership or legal 
form,126 which is also reflected in relevant FTAs.127 This is contrary to current SOE 
disciplines pertaining to specific subjects, such as SOEs, designated monopolies, 
or enterprises granted special rights or privileges. Thus, competition policy has 
a broader applicable scope than that of SOE disciplines within the trade policy 
framework. This accords with the intention of developed economies to expand the 
applicable scope of SOE rules in line with China’s view of ownership neutrality.128
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Third, a broad competition policy covers the whole process of SOEs regulation. 
Within the framework of competition law, the merger control system is a kind of ex 
ante measure, preventing SOEs from monopolization, while other related systems, 
such as prohibiting monopoly agreements and abusing market dominance and 
administrative monopoly, can restrain the anti-competitive acts of SOEs after the 
event.129 Competition review systems, such as China’s FCRS or the EU’s state aid 
control system, can prevent governments from granting SOEs monopoly privileges 
or competitive advantages. Moreover, the competitive neutrality system can help 
to guide the reform of SOEs and the addressing of competition distortive effects of 
SOEs.130 

Finally, from the perspective of competition policy, ownership does not matter 
as long as the trading happens in competitive environments.131 In other words, 
competition policy adheres to the principle of ownership neutrality and focuses on 
how to improve the overall competitive environment, rather than giving special 
treatment to specific market players.132 This is consistent with the traditional concept 
of the WTO which is more acceptable to all parties.

B. The Ways to Address SOE Concerns under 
    the Competition Policy Framework
Up to now, international competition policies have been explored via two basic 
routes or paths. One is the regulation of restrictive business practices by reaching 
binding competition rules (rule route), the other is the promotion of the convergence 
of competition policy through spontaneous international exchange and cooperation 
or competition advocacy (convergence route).133 Both paths are carried out at the 
multilateral, regional and bilateral levels.

As far as the rule route is concerned, the exploration at the multilateral level so 
far has been largely unsuccessful. Efforts to create international competition rules 
at the Havana Charter for an International Trade Organization failed in 1948,134 
leading to the retention of only some unsystematic competition-related rules within 
the current GATT/WTO framework. Since its establishment in 1995, the WTO 
has also made efforts to commence competition policy negotiations by establishing 
a Working Group on Trade and Competition Policy (WGTCP) to study issues 
relating to the interaction between trade and competition policy. However, it has 
proven difficult to incorporate competition issues into the WTO negotiating agenda. 
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After a series of efforts, it was finally withdrawn from the negotiating agenda in 
2004.135

At the regional and bilateral levels, the number of FTAs with competition 
chapters or law enforcement cooperation agreements is growing. However, they 
mainly involve procedural issues such as information disclosure and law enforcement 
cooperation. Regarding substantive rules and soft laws, each party has discretion as 
to whether or not to modify their domestic laws or take corresponding actions.136

Considering that binding competition rules are difficult to achieve in the short 
term, the convergence route becomes a priority. In this regard, the OECD, the 
UNCTAD and the ICN in particular have made the most influential contributions. 
Their efforts are mainly reflected in three aspects: (a) enhancing procedural 
convergence, especially in the area of merger control; (b) promoting substantial 
convergence, in particular advocating for core principles and rules on regulation 
of cartels, abuse of market dominance and concentrations of undertakings; and (c) 
competition advocacy.137 While the first two aspects are carried out within the scope 
of traditional competition law, competition advocacy and anti-competitive issues 
have been beyond its scope.

Regional or bilateral solutions, whether achieved by the rule route or convergence 
route, have their limitations, in terms of their limited coverage and content. They 
only cover the parties to the agreement, which are usually economies with similar 
competition policies, and thus cannot affect members outside the agreement. 
Meanwhile, they generally focus on basic principles (such as non-discrimination 
and transparency) and procedural issues (such as law enforcement cooperation), 
with little success in the course of constructing unified substantive rules. Thus, it 
seems more meaningful to explore competition rules or achieve convergence at the 
multilateral level.138

In this aspect, the author holds that the pluri-lateral approach should be 
prioritized. The WTO has the precedent of reaching competition rules aiming at a 
specific sector. The Basic Telecommunication Agreement, a part of the GATS, has a 
dedicated Annex, known as the Reference Paper, containing competition provisions 
specifically for the telecommunications sector.139 It imposes special obligations on 
major suppliers of basic telecommunications services, which often exists as SOEs. 
This offers a helpful instance of building competition policy in specialized areas.

In addition, due to changes in situation and concerns, many reasons resulting 



134

Pinguang YingCWR

from the failure of multilateral competition rules no longer exist. For example, 
opposition from the US was once the biggest obstacle,140 while the US is currently 
one of the most active WTO members trying to solve the problem of SOEs. There 
has been a considerable change from 20 years ago, when there was an absence of 
competition law in many economies. At present, the vast majority of economies, 
including China, already have anti-monopoly laws and competition policies, 
whose distinctions have significantly narrowed as a result of convergence efforts. 
Also, redefined competition policy attends not only to business practices but also 
to government behavior. It therefore provides a space for reaching a consensus 
within the WTO framework. Consequently, it may be a sub-optimal approach to 
prevent SOEs from enjoying unfair competitive advantage by directly restricting 
government behaviors within the WTO system.141

A pluri-lateral agreement on competition policy should include at least the following 
aspects: (a) core principles such as non-discrimination, commercial considerations, etc., 
and other principles accepted by most parties, such as the principle of competitive 
neutrality and the principle of effect, etc.; (b) substantive rules: traditional competition 
rules and rules relating to administrative monopoly and competition review, etc.; (c) 
procedural rules such as notification and sharing of information, law enforcement 
cooperation, competition review cooperation, and transparency,142 etc.; and (d) 
a dispute settlement mechanism, indispensable to avoid pluri-lateral rules from 
being toothless.143 Some may argue that it is hard for all to accept such principles 
as competitive neutrality and effect, since these principles may extend the scope 
of competition policy to include broader industrial policy, which is different from 
the definition of competition policy traditionally recognized by the international 
community. As mentioned earlier, however, competition rules that only apply 
to non-regulated industries are inadequate to address SOE concerns. Thus, to 
understand and interpret competition policy in a broader sense can be a direction of 
efforts, though it may be difficult to arrive at a consensus in a multilateral or pluri-
lateral setting in the short term. 

Of course, there is still room for improvement in the convergence route. 
Convergence can only provide non-binding guidance for voluntary adoption by 
different jurisdictions. It neither focuses on substantive content, nor provides solutions 
to the jurisdiction conflicts that may arise from the extraterritorial application of 
competition law. Moreover, the OECD and the ICN have a limited impact on 
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China who is not a member of either. Therefore, further efforts should be made 
by: (a) focusing not only on private competition restrictions, but also on restrictive 
competitive behaviors from SOEs or the government; (b) promoting best practices 
into domestic reform measures and domestic laws; (c) promoting peer review 
mechanisms which have been adopted by the OECD and the UNCTAD;144 and 
(4) promoting China’s entry into the OECD and the ICN, or at least commencing 
studying China’s issues on these two platforms.

V. conclusIon

Different economies have different views on how to address the trade or competition 
distortions that may be caused by Chinese SOEs. Given that SOE issues are not 
only trade-related, but also competition-involved, the trade policy framework should 
not be the only solution. Instead, the competition policy framework can serve as 
an alternative, or at least an important complement to existing SOE disciplines 
embedded in trade agreements for solving the problem of SOEs. Competition policy 
has a broader coverage with more neutral principles and more systematic regulatory 
system. All these characteristics make it easier than the alternatives for reaching a 
consensus among various parties. Efforts can be made in the following aspects.

At the international level, there could be an attempt to solve SOE issues within 
the framework of competition policy. For example, at the multilateral level, the 
feasibility of reaching a competition agreement can be envisaged in the form of 
pluri-lateral negotiations, while, at the bilateral or regional level, the incorporation 
of SOE disciplines into competition chapters of FTAs can be explored. However, 
no matter what form is taken, the basic logic and principles of competition policy 
should be followed to avoid the formation of new discriminatory treatment for 
SOEs. 

At the domestic level, meanwhile, a variety of measures can be taken to strengthen 
the fundamental position of China’s competition policy, including but not limited 
to: (a) embedding competition policy within the agenda for SOE reform; (b) 
modifying the AML to eliminate the controversial provisions for SOEs, by way 
of improving the ex-post regulation of administrative monopolies and promoting 
non-discriminatory law enforcement; (c) improving the fair competition review 
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system and its implementation by gradually shifting from self-review to external 
independent review and third-party review; (d) carrying out capacity-building of 
the competition authorities and enhancing their authority and independence; and (e) 
promoting the construction of a Chinese competitive neutrality system.
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